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       *127 As of February 2010, a Washington Post poll indicated that “[a]mong individuals ages [eighteen] to [twenty-nine], an estimated [sixty-five] percent support marriage equality.” [FN1] These statistics are significant. A majority of the United States Supreme Court has made clear that, in determining the constitutional rights of individuals, the Court considers today's societal views, national and global trends, contemporary values, and an emerging recognition of new positions on an issue. [FN2]
I. AN OVERVIEW AND SUMMARY OF CONSTITUTIONAL CHALLENGES TO DOMA AND STATE BANS ON SAME-SEX MARRIAGE

       This Article addresses, among other things, the issue of whether state bans denying same-sex couples the right to obtain a marriage license--along with its more than one thousand combined federal and state benefits--and various aspects of the federal Defense of Marriage Act (“DOMA” or the “Act”) violate the fairness, liberty, and equality rationales underlying the Due Process and Equal Protection Clauses of the United States Constitution.

       The right to marry a person of one's own choosing, regardless of gender, has become an issue of national significance.  In the summer of 2010, three federal district court decisions--two in Massachusetts and one in California--affirmed that the Constitution protects an individual's choice of a marital partner regardless of gender.  On July 8, 2010, in the case of Gill v. Office of Personnel Management, [FN3] the *128 United States District Court for the District of Massachusetts invalidated Section 3 of DOMA. [FN4] The court held that DOMA violated the United States Constitution's Fifth Amendment Due Process Clause (and its Equal Protection component). [FN5] On the same day, in the companion case of Commonwealth v. Department of Health and Human Services, the same court struck down Section 3 of DOMA under the Tenth Amendment [FN6] and the Spending Clause of Article 1, Section 8 of the U.S. Constitution. [FN7]
       On August 4, 2010, in the case of Perry v. Schwarzenegger, a federal district court in California invalidated the State of California's voter referendum ban on same-sex marriage, known as Proposition 8, [FN8] under the Due Process and Equal Protection Clauses of the Fourteenth Amendment to the U.S. Constitution. [FN9] Additionally, several state supreme courts have held that their particular state's ban against same-sex marriage violated the due process and equal protection guarantees of their respective state constitutions. [FN10]
       While there are some important distinctions between the Massachusetts cases (involving DOMA's non-substantive federal definition of marriage) and the California case (involving a state substantive prohibition against same-sex marriage), each decision held that discriminatory laws that treat same-sex couples differently from heterosexual*129 couples violate the United States Constitution's guarantee of due process and equal protection under the law. Accordingly, the underlying rationale of the cases is the same. [FN11]
       Civil marriage is actually a secular, non-religious, government-operated licensing regime. [FN12] This seems to genuinely surprise many individuals. [FN13] Civil marriage empowers the government to issue a license that entitles a couple to over one thousand combined state and federal property rights and benefits. [FN14] Nevertheless, courts located in jurisdictions permitting same-sex marriages have repeatedly emphasized that religious organizations and disapproving members of the public are free to voice their moral outrage of these marriages and that they are not required to perform or sanction same-sex marriages. [FN15] The Massachusetts Supreme Judicial Court expressed this sentiment in Goodridge v. Department of Public Health. [FN16] In Goodridge, the court held *130 that same-sex couples in Massachusetts were entitled to a marriage license under the Massachusetts Constitution. [FN17] The court stated:

        Our decision in no way limits the rights of individuals to refuse to marry persons of the same sex for religious or any other reasons.  It in no way limits the personal freedom to disapprove of, or to encourage others to disapprove of, same-sex marriage.  Our concern, rather, is whether historical, cultural, religious, or other reasons permit the State to impose limits on personal beliefs concerning whom a person should marry. [FN18]
       The Goodridge decision presents an excellent case to analyze the reasoning underlying state court decisions that have invalidated prohibitions on same-sex marriage.  The court in Goodridge noted that the Massachusetts marriage restriction impermissibly “identifie[d] persons by a single trait and then denie[d] them protection across the board.” [FN19] The Goodridge court went to great lengths to make clear that civil marriage is a non-religious bestowal of property rights on two people who agree to legalize their relationship. [FN20] The decision allowed persons in same-sex relationships to get married on an equal basis with heterosexual couples as a matter of right under the Massachusetts Constitution. [FN21] A similar ruling by the United States Supreme Court that interprets the United States Constitution to permit same-sex marriage would definitively settle the issue as to the property and other rights of persons in same-sex relationships pursuant to the mandates of the Supremacy Clause of the United States Constitution. [FN22]
       The Massachusetts Supreme Judicial Court laid out several important points to support its decision.  First, the court noted that civil marriage is a wholly secular institution. [FN23] In particular, the court noted that there are three partners to every civil marriage--two willing spouses and an approving State. [FN24] Second, the Massachusetts Supreme Judicial Court reasoned that Massachusetts' failure to extend civil marriage to same-sex couples was incompatible with the constitutional*131 principles of respect for private autonomy [FN25] and equality under law. [FN26]
       The Massachusetts Supreme Judicial Court sought to insulate its decision from review by the United States Supreme Court by grounding its decision on the Massachusetts State Constitution.  As the Goodridge court correctly noted, the Massachusetts Constitution can accord greater protections to individual rights than do similar provisions of the United States Constitution. [FN27] The court, thereafter, proceeded to invalidate Massachusetts' same-sex marriage ban. The court held that Massachusetts' same-sex marriage restriction had no rational basis for due process or equal protection purposes under the Massachusetts Constitution and constituted an unwarranted government intrusion into protected spheres of life. [FN28] Specifically, the court held that the Massachusetts ban on same-sex marriage violated individual liberty and equality safeguards under the state Constitution. [FN29]
       Moreover, the court determined that the purported rational basis for the ban--that the primary purpose of marriage is procreation--is a fallacy since Massachusetts law does not contain a requirement that the applicants for a marriage license attest to their ability or intention to conceive children by coitus. [FN30] The court noted that “people who have never consummated their marriage, and never plan to, may be and stay married” and that “[p]eople who cannot stir from their deathbed may marry.” [FN31] The court then turned its attention to a variety of state property rights only available to married heterosexual couples. [FN32] The court also listed a number of benefits only available to *132 heterosexual married couples that were not directly tied to property rights. [FN33]
       Beyond the Massachusetts ruling and the recent federal district court rulings handed down during the summer of 2010, DOMA [FN34] and state bans on same-sex marriage [FN35] are vulnerable to attack under no less than six separate provisions in the United States Constitution. Indeed, the United States Supreme Court laid the groundwork for invalidating bans against same-sex marriage in two significant cases (which the Goodridge court cited)--the 1996 case of Romer v. Evans [FN36] and the 2003 decision in Lawrence v. Texas. [FN37]
       The Court's decision in Lawrence--which invalidated a state statute allowing prosecutions of private homosexual conduct--makes clear that even a profound and deep moral conviction by a majority of a state's citizens cannot serve as a basis for upholding a law that otherwise violates the Due Process Clause of the United States Constitution. [FN38] And, in an often repeated quote, the Court in Lawrence emphasized that “the fact that the governing majority in a State has traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a law prohibiting the practice.” [FN39] Conservative Justice Antonin Scalia, in dissent, noted: “[W]hat [remaining] justification*133 could there possibly be for denying the benefits of marriage to homosexual couples exercising ‘[t]he liberty protected by the Constitution?”’ [FN40] Justice Scalia was correct in his assessment that, in light of the rationale for the Supreme Court majority's decision in Lawrence [FN41] the issue of the unconstitutionality of state bans against same-sex marriage and DOMA cannot be seriously doubted. The Court's earlier decision in Romer [FN42] only buttresses this view.

       In Romer, an amendment to the Colorado Constitution “prohibit[ed] all legislative, executive or judicial action at any level of state or local government designed to protect . . . a class . . . [consisting of] homosexual persons or gays and lesbians.” [FN43] The Supreme Court held, among other things, “that a bare . . . desire to harm a politically unpopular group cannot constitute a legitimate governmental interest.” [FN44] The Court noted that “laws singling out a certain class of citizens for disfavored legal status or general hardships” in which it is “more difficult for one group of citizens than for all others to seek aid from the government is itself a denial of equal protection of the laws in the most literal sense.” [FN45]
       The United States Supreme Court noted in Bolling v. Sharpe that the “concepts of equal protection and due process . . . stem[ ] from [the] American ideal of fairness . . . .” [FN46] Therefore, it is critically important to make clear at the outset that the rights of same-sex couples to more than one thousand property rights and benefits of “civil” marriage are at stake. Even more important is understanding that the right to partake in “civil” marriage is a secular, nonreligious matter. Religious organizations are not required to recognize same-sex civil marriages nor perform them. [FN47] This is a crucial point that is not articulated enough nor understood by many.

        *134 This Article contains six parts. Part II discusses the background of DOMA. Part III addresses various constitutional provisions under which state bans on same-sex marriage and various aspects of DOMA are potentially unconstitutional. Those constitutional provisions are as follows: (1) the Fourteenth Amendment's Due Process and Equal Protection Clauses (as to state bans against same-sex marriage); (2) the equal protection component of the Fifth Amendment's Due Process Clause (as to Section 3 of DOMA); (3) the Tenth Amendment to the United States Constitution (as to Section 3 of DOMA); (4) the Spending Clause of Article I, Section 8 (as to Section 3 of DOMA); (5) the Full Faith and Credit Clause of Article IV, Section 1, (as to Section 2 of DOMA insofar as it permits courts to deny enforcement of judgments based on same-sex laws rendered by sister states); and (6) the Establishment Clause of the First Amendment (as to state bans on same-sex marriage Section 3 of DOMA). Part IV explains why tradition is not a justification for denial of same-sex marriage. Part V discusses the Supreme Court's evolving standards in the interpretation of the Constitution and argues that contemporary attitudes of liberty, fairness, justice, and equality will ultimately culminate in a rejection of DOMA and state bans on same-sex marriage on constitutional grounds.

       This Article maintains throughout that there is no rational justification for states to deny same-sex couples the property rights afforded by civil marriage.  Finally, this Article concludes in Part VI that the constitutionality of DOMA and state bans against same-sex marriage appear to be in grave doubt.  The time is rapidly approaching when we shall all know whether this Article's prediction--that the Supreme Court will rule that DOMA and state bans against same-sex marriage are unconstitutional--will become a reality.

II. BACKGROUND OF DOMA

       In 1996, Congress enacted DOMA in reaction to the possibility that a state-- specifically Hawaii--might authorize same-sex marriage.  In Baehr v. Lewin, the Supreme Court of Hawaii became the first court in the United States to recognize same-sex marriage. [FN48] However, a subsequent amendment to the Hawaii Constitution effectively *135 nullified the decision. [FN49] The events in Hawaii sparked a storm of controversy, and in response, a majority of states amended their marriage laws to prohibit same-sex marriage. [FN50]
       With respect to the effect of federal law on interstate recognition of same-sex marriage, Section 2 of the DOMA provides in pertinent part:

        No State, territory, or possession of the United States, or Indian tribe, shall be required to give effect to any public act, record, or judicial proceeding of any other State, territory, possession, or tribe respecting a relationship between persons of the same sex that is treated as a marriage under the laws of such other State, territory, possession, or tribe, or a right or claim arising from such relationship. [FN51]
       The language of the Act makes clear that there is no mandate under federal law for one state to recognize a same-sex marriage formed in another state.  The House Judiciary Committee Report on DOMA acknowledged that federalism constrained Congress' power and that “[t]he determination of who may marry in the United States is uniquely a function of state law.” [FN52] In this regard, Section 2 of DOMA was entirely unnecessary and instead appears to be primarily an exercise in political posturing. This is because neither state conflict of law rules nor federal law construing the Full Faith and Credit Clause (Article IV, Section 1) of the United States Constitution have ever required a state to give full faith and credit to the laws of another state when the laws of the other state violate the state's strong public policy. [FN53]
        *136 DOMA, however, may have a discriminatory and unfair bite to the extent that the statute does not require a state to honor final judgments of other states when the judgment of the rendering court was based on a law recognizing same-sex marriage. Arguably, Section 2 of DOMA is unconstitutional under Article IV, Section 1 of the United States Constitution, as applied to final judgments of sister states. [FN54]
       The House Judiciary Committee Report on DOMA exhibited a substantial amount of anti-gay animus.  The House Report candidly stated that Congress' purpose in proposing the Act was to reflect Congress' “moral disapproval of homosexuality, and a moral conviction that heterosexuality better comports with traditional (especially Judeo-Christian) morality.” [FN55] In the floor debate, members of Congress repeatedly voiced their disapproval of homosexuality, calling it “immoral,” [FN56] “depraved,” [FN57] unnatural, [FN58] “based on perversion,” [FN59] and an attack upon God's principles. [FN60] They argued that the marriage of gays and lesbians would “demean” and “trivialize” heterosexual marriage [FN61] and might be “the final blow to the American family.” [FN62]
        *137 Section 3 of DOMA also created definitions of the terms “marriage” and “spouse” for purposes of federal law. In this regard, the statute states:

        In determining the meaning of any Act of Congress, or of any ruling, regulation, or interpretation of the various administrative bureaus and agencies of the United States, the word “marriage” means only a legal union between one man and one woman as husband and wife, and the word “spouse” refers only to a person of the opposite sex who is a husband or a wife. [FN63]
       Ironically, the Congressional Budget Office has estimated that if marriages between same-sex couples were recognized in all fifty states and the federal government, the federal budget would benefit by $500 million to $900 million annually. [FN64] Therefore, the often-repeated argument that DOMA protects scarce resources appears to be a myth. Moreover, conservation of scarce resources is never a justification for discrimination against persons who qualify as a suspect or quasi-suspect class. [FN65]
       Additionally, the federal General Accounting Office has identified 1138 federal statutory provisions in which marital status is a factor in determining eligibility for or entitlement to federal benefits, rights, and privileges. [FN66] DOMA denies federal benefits to same-sex couples legally married in those states. However, it permits federal benefits to eligible heterosexual couples that reside in states that also recognize same-sex marriages. These facts raise the question as to whether such blatant government-sponsored discrimination against same-sex couples is fair. It certainly does not seem fair, especially in view of scientific findings indicating that gays and lesbians do not choose to be homosexual anymore than others choose to be heterosexual.

*138 III. STATE BANS AGAINST SAME-SEX MARRIAGE AND CERTAIN ASPECTS OF DOMA VIOLATE THE UNITED STATES CONSTITUTION

A. Due Process and Equal Protection

       The Due Process Clause of the Fourteenth Amendment to the United States Constitution protects persons against arbitrary deprivations of life, liberty, and property on the part of state and local governments. [FN67] The Due Process Clause of the Fifth Amendment provides similar limitations on the federal government. [FN68] The United States Supreme Court, in Loving v. Virginia, held that the Due Process Clause protects “the freedom to marry” a person of one's choice. [FN69] The Court stated that marriage “has long been recognized as one of the vital personal rights essential to the orderly pursuit of happiness” and is a “fundamental right.” [FN70] The issue, with respect to same-sex marriage, is whether the Due Process Clause protects an individual's choice of a marital partner regardless of gender.

       With respect to the Equal Protection Clause of the Fourteenth Amendment and the United States Constitution's equal protection component of the Fifth Amendment, the Supreme Court has made clear that the United States Constitution neither knows nor tolerates discriminatory classifications that treat one group of citizens differently than others. [FN71] The Supreme Court has repeatedly stated that government classifications based on a “suspect” classification, such as race, [FN72] or which impinge on some “fundamental right,” [FN73] must pass the strictest judicial scrutiny to survive analysis under either the Equal Protection Clause of the Fourteenth Amendment, [FN74] or the equal protection component of the Due Process Clause of the Fifth Amendment. [FN75]
       Fairness in the government's distribution of property rights is the real point of debate underlying the various constitutional issues.  The *139 United States Constitution requires that state and local governments justify any differential treatment of persons pursuant to the Due Process and Equal Protection Clauses of the Fourteenth Amendment. [FN76] The United States Constitution similarly demands that the federal government justify any differential treatment of persons pursuant to the equal protection component inherent in the Fifth Amendment's Due Process Clause. [FN77]
       The obligation of fairness, however, does not stop with the United States Constitution's Equal Protection Clause.  The United States Constitution prohibits both state and federal governments from denying any person of life, liberty, and property without due process of law.  But what exactly is the definition of “property” --this vitally important interest protected by the Due Process Clause of the United States Constitution? The answer is simple. Property is anything of value that the law permits one to acquire. [FN78] It is law that determines what is property and who can own it. [FN79] Moreover, the concept of property is more expansive than some may realize. Property refers to more than mere objects and things. The Supreme Court has stated that property also confers a bundle of rights on its lawful owners. [FN80] Those rights include the right to possess, use, exclude, and dispose of one's property. [FN81] DOMA discriminates between persons in lawfully recognized same-sex marriages and persons in heterosexual marriages.*140 [FN82] It accomplishes this result by preventing individuals in same-sex marriages from acquiring a host of federal property rights and benefits available to their heterosexual counterparts. [FN83]
       DOMA is vulnerable under both heightened scrutiny and rational basis review under both the Due Process and equal protection component of the Fifth Amendment to the United States Constitution.  Analysis reveals that DOMA (1) cannot be justified as a basis for protecting or encouraging procreation nor does it enhance child-rearing activities, (2) cannot be justified as preserving “traditional” marriage, (3) undermines rather than protects state sovereignty, (4) does not conserve scarce resources, and (5) explicitly expresses moral disapproval of homosexuality which is not a valid interest in view of Supreme Court precedent. [FN84] In short, there is no rational justification for the federal government to discriminate against same-sex marriages under Section 3 of DOMA. Similarly, there is no rational basis that can justify state bans against same-sex marriage.

       1. The Fourteenth Amendment Analysis: Equal Protection and Due Process in the Context of State Bans Against Same-Sex Marriage

       On August 4, 2010, in Perry v. Schwarzenegger, [FN85] Judge Vaughn R. Walker of the United States District Court for the Northern District of California invalidated the California same-sex marriage ban, known as Proposition 8, as a violation of the Due Process and Equal Protection Clauses of the United States Constitution. Selected background information leading to the Perry case provides an excellent vehicle to explain the underlying issues common to the decisions of the federal district courts in Massachusetts and California. In particular, this background information gives the rationale which lies at the core of the aforementioned decisions which have ruled that DOMA as well as state bans against same-sex marriage violate the U.S. Constitution. [FN86]
        *141 In the In Re Marriage Cases, [FN87] the California Supreme Court held that under Article 1, § 7 of the California Constitution [FN88] gays and lesbians were a suspect class, discriminatory laws adversely affecting gays and lesbians were subject to strict scrutiny judicial review, [FN89] and that same-sex couples had a fundamental right to enter into civil marriages to the same extent as heterosexual couples. [FN90] However, Proposition 8, a California ballot initiative, [FN91] prospectively nullified the decision of the California Supreme Court in these cases. Proposition 8 states that “[o]nly marriage between a man and a woman is valid or recognized in California.” [FN92]
       The Supreme Court of California subsequently upheld the constitutionality of Proposition 8 in Strauss v. Horton [FN93] as a narrow and limited exception to the state constitutional protection that gays and lesbians currently receive under the holding in the In Re Marriage Cases. [FN94] The court, however, unanimously held that the state would continue to recognize the marriages of the estimated 18,000 same-sex couples married before the November election. [FN95] Furthermore, the Strauss decision did not alter the holding in the In Re Marriage Cases that gay and lesbian couples are a suspect class and that any law that discriminates on the basis of sexual orientation is constitutionally subject to strict scrutiny judicial review. [FN96]
       i. The Plaintiffs' Claims in Perry v. Schwarzenegger

       On May 22, 2009, a legal team spearheaded by Theodore B. Olson and David Boies filed a lawsuit known as Perry v. Schwarzenegger. [FN97] The lawsuit challenged Proposition 8 as a denial of “basic liberties and equal protection under the law that are guaranteed by *142 the Fourteenth Amendment of the United States Constitution.” [FN98] The lawsuit also asserted that, “California relegates same-sex unions to the separate-but-unequal institution of domestic partnership.” [FN99]
       In Perry, the plaintiffs contended that Proposition 8 “impinges on fundamental liberties by denying gay and lesbian individuals the opportunity to marry civilly and enter into the same officially sanctioned family relationship with their loved ones as opposite-sex individuals.” [FN100] They also alleged that the motivation for Proposition 8 was animus against gays and lesbians and a desire to harm them as members of a politically unpopular group in violation of the Equal Protection Clause of the Fourteenth Amendment. [FN101] With respect to the equal protection claim, the plaintiff's asserted that “Prop. 8 withdrew from gays and lesbians, but no others, specific legal protections afforded by the California Supreme Court” in the In Re Marriage Cases [FN102] and the subsequent legal protections afforded them by the California Constitution. As a result, the plaintiffs in Perry argued that “[Proposition 8] violates the Equal Protection Clause of the Fourteenth Amendment because it singles out gays and lesbians for a disfavored legal status, thereby creating a category of ‘second-class citizens.”’ [FN103]
       The plaintiffs in Perry also based their constitutional challenge on a state law denial, via Proposition 8, of fundamental liberties protected by the Due Process Clause of the Fourteenth Amendment [FN104] and the right to be free from irrational government discrimination protected by the Equal Protection Clause of the Fourteenth Amendment. [FN105] Plaintiffs also raised a statutory civil rights cause of action for injunctive relief against the individual state defendants pursuant to the Civil Rights Act of 1871. [FN106] The court held that Proposition 8 violated the constitutional rights of same-sex couples under the Due Process*143 [FN107] and Equal Protection Clauses [FN108] of the United States Constitution.

       a. Due Process

       The Perry court stated that the Fourteenth Amendment's Due Process Clause protects individuals against arbitrary governmental deprivations of life, liberty, and property. [FN109] Moreover, the court held that the right to marry protects an individual's choice of marital partner regardless of gender, [FN110] that domestic partnerships do not satisfy California's obligation to allow plaintiffs to marry, [FN111] and that Proposition 8 is unconstitutional because it denied plaintiffs a fundamental right without a legitimate (which is much less than a compelling) reason. [FN112]
       b. Equal Protection

       The Perry court also noted that equal protection is a “pledge of the protection of equal laws.” [FN113] The court stated that Proposition 8 operated to restrict Ms. Perry's choice of a marital partner because of her sexual orientation and her partner's gender [FN114] and that the Equal Protection Clause rendered Proposition 8 unconstitutional under any standard of review. [FN115]
       With regard to the standard of review, the court held that the six rationales [FN116] advanced by the Proposition 8 proponents did not indicate a rational basis related to any legitimate state interest. [FN117] The court addressed the six rationales argued by the proponents in support of Proposition 8 individually. The rationales which purportedly set forth a rational basis for Proposition 8 are as follows: (1) the need to reserve marriage as a union between a man and a woman and to exclude any other relationship from marriage in order to preserve the traditional institution of marriage as the union of a man and a woman;*144 [FN118] (2) the need to proceed with caution when implementing social change which could radically transform the fundamental nature of a bedrock institution; [FN119] (3) the need to promote opposite-sex parenting over same-sex parenting to increase stability and responsibility in naturally procreative relationships; [FN120] (4) the need to protect the freedom of those who oppose marriage for same-sex couples to accommodate the First Amendment rights of persons and entities to oppose same-sex marriage on religious and moral grounds; [FN121] (5) the need to treat same-sex couples differently from opposite sex couples in order to maintain flexibility in separately addressing the needs of different relationships, in order to ensure that California marriages are recognized in other jurisdictions, and to be able to conform California's definition of marriage to federal law; [FN122] and finally, (6) for “any other conceivable interest.” [FN123]
       The Perry court held that the first argument of the Proposition 8 proponents--the need to reserve marriage as a union between a man and a woman and to exclude any other relationship from marriage to preserve the traditional institution of marriage as the union of a man and a woman--did not further any state interest.  Rather, the court held that the evidence produced at trial indicated “Proposition 8 harms the state's interest in equality because it mandates that men and women be treated differently based only on antiquated and discredited notions of gender.” [FN124]
       Next, the court held that the second argument of the Proposition 8 proponents--the need to proceed with caution when implementing social change which could radically transform the fundamental nature of a bedrock institution--did not further any state interest.  Specifically, the court held that “[b]ecause the evidence shows same-sex marriage has and will have no adverse effects on society or the institution of marriage, California has no interest in waiting and no practical need to wait to grant marriage licenses to same-sex couples.” [FN125] Accordingly, the court found that “Proposition 8 is . . . not rationally related to [the] proponents' purported interests in proceeding with *145 caution when implementing social change.” [FN126] The court also noted that California had already issued “18,000 marriage licenses to same-sex couples,” that California “ha[d] not suffered any demonstrated harm as a result,” and that “California officials ha[d] chosen not to defend Proposition 8 in these proceedings.” [FN127]
       The Perry court also found that the third argument of the Proposition 8 proponents--the need to promote opposite-sex parenting over same-sex parenting to increase stability and responsibility in naturally procreative relationships--failed to advance any legitimate identified interest.  To the contrary, the court found that the evidence of record supported the opposite conclusion.  Accordingly, the court determined that the evidence of record not only failed to support the proponents' contention but, rather, showed that “same-sex parents and opposite-sex parents are of equal quality” and that “Proposition 8 does not make it more likely that opposite-sex couples will marry and raise biologically conceived children related to both parents.” [FN128]
       The court held that the fourth argument of the Proposition 8 proponents-- the need to protect the freedom of opponents to same-sex marriage in order to accommodate their First Amendment rights to challenge same-sex marriage on religious and moral grounds--failed “as a matter of [California state] law.” [FN129] The court also noted that in Lawrence v. Texas, [FN130] the Supreme Court clearly held that a majority of citizens in a state could not use the power of the state to enforce “profound and deep convictions accepted as ethical and moral principles” if those moral principles, as applied, violated the liberty interest of individuals protected by the Due Process Clause of the United States Constitution. [FN131]
       Furthermore, the Perry court held that the fifth argument of the Proposition 8 proponents--the need to treat same-sex couples differently from opposite sex couples in order to maintain flexibility in separately addressing the needs of different relationships, to ensure that California marriages are recognized in other jurisdictions, and to conform California's definition of marriage to federal law--was also not *146 rationally related to a legitimate state interest. [FN132] The court noted that the evidence produced at trial thoroughly rebutted this premise. Rather than being different, the court noted that “same-sex couples and opposite-sex unions are, for all purposes relevant to California law, exactly the same.” [FN133] The court also held that the “evidence shows conclusively that moral and religious views form the only basis for a belief that same-sex couples are different from opposite-sex couples.” [FN134] Accordingly, the court held that the evidence “fatally undermine[d] any purported state interest in treating couples differently.” [FN135]
       The Perry court held that the sixth argument of the Proposition 8 proponents--the catch-all interest (i.e., “for any other conceivable interest”)--similarly failed to establish a rational basis to support Proposition 8. [FN136] The court found “that, by every available metric, opposite-sex couples are not better than their same-sex counterparts; instead as partners, parents, and citizens, opposite-sex couples and same-sex couples are equal.” [FN137] The court also cited to several United States Supreme Court cases for the proposition that a private moral view that same-sex couples are inferior to opposite sex couples is not a proper basis for legislation. [FN138]
       ii. The District Court's Conclusion and Holding in Perry v. Schwarzenegger

       The Perry court noted that the unsubstantiated evidence produced by the Defendants at trial showed that Proposition 8 played on the fear that exposure to homosexuality would turn children into homosexuals and that parents should dread having children who are *147 not heterosexual. [FN139] Citing to Romer v. Evans, the court held that moral disapproval alone is an improper basis on which to deny rights to gay men and lesbians. [FN140] The court concluded by holding that:

        Proposition 8 fails to advance any rational basis in singling out gay men and lesbians for denial of a marriage license.  Indeed, the evidence shows Proposition 8 does nothing more than enshrine in the California Constitution the notion that opposite-sex couples are superior to same-sex couples.  Because California has no interest in discriminating against gay men and lesbians, and because Proposition 8 prevents California from fulfilling its constitutional obligation to provide marriages on an equal basis, the court concludes that Proposition 8 is unconstitutional. [FN141]
       2. The Fifth Amendment Analysis as Applied to Section 3 of  DOMA

       DOMA is “a radical blot on the American constitution.” [FN142] As one advocate stated, “it singles out a particular group for discrimination” [FN143] and denies gays and lesbians their right to liberty protected by the Due Process Clause of the Fifth Amendment to the United States Constitution. Accordingly, it is not surprising that on July 8, 2010, in Gill v. Office of Personnel Management, [FN144] United States District Judge Joseph L. Tauro ruled that DOMA was unconstitutional.

       i. The Fifth Amendment Claim in Gill v. Office of Personnel Management

       The plaintiffs in Gill maintained that Section 3 of DOMA unconstitutionally denied them a variety of federal benefits in violation of the Equal Protection guarantee of the Fifth Amendment via the Amendment's Due Process Clause. [FN145] They asserted, among other things, that DOMA (1) does not pass constitutional muster under either heightened scrutiny or rational basis review, [FN146] (2) has nothing to *148 do with procreation and child-rearing, [FN147] (3) cannot be justified as preserving “traditional” marriage, [FN148] (4) undermines rather than protects state sovereignty, [FN149] (5) that DOMA does not conserve scarce resources, [FN150] and (6) the expression of moral disapproval of homosexuality contained in the statute is not a valid state interest. [FN151]
       ii. The District Court's Decision in Gill v. Office of Personnel Management

       The decision in the Gill case only affected the rights of seven gay couples and three survivors of same-sex spouses. [FN152] Judge Tauro's decision held that the federal government had unfairly denied these individuals valuable marriage-related federal benefits, including a variety of benefits available under Social Security legislation. [FN153]
       In this case, Judge Tauro ruled that because DOMA had denied plaintiffs the right to federal benefits that they would have otherwise been entitled to if they were in heterosexual marriages, [FN154] DOMA violated the Equal Protection component of the Fifth Amendment under even the highly deferential rational basis test, which typically results in courts sustaining the constitutionality of challenged legislation. [FN155] The court stated that it was “convinced” that there was no conceivable set of facts that could ground a rational basis between DOMA and any legitimate government objective. [FN156] Further, the court stated that the government's purported objectives in enacting DOMA were to: (1) encourage responsible procreation and child-bearing, (2) defend and nurture the institution of traditional heterosexual marriage, (3) defend traditional notions of morality, and (4) preserve scarce resources. [FN157]
        *149 In response to the government's procreation argument, the court specifically noted that Supreme Court Justice Antonin Scalia's dissent in Lawrence v. Texas [FN158] pointed out that the ability to procreate is not now nor has it ever been a precondition to marriage in any state in the country. The Gill court also stated that Congress could not accomplish its objective to defend and nurture heterosexual marriage by punishing same-sex couples who exercise their rights under state law. [FN159] Additionally, the court noted that the Supreme Court has made “abundantly clear” that “the fact that the governing majority in a State has traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a law.” [FN160] Furthermore, the district court in Gill could discern no principled reason for Congress to prohibit government expenditures to same-sex married couples “apart from Congress' desire to express disapprobation of same-sex marriage.” [FN161]
       The court also addressed the government's argument that Congress intended for DOMA to provide a uniform structure for distributing federal benefits tied to marriage.  The court found that DOMA did not provide a structure that was intended to legitimately address state-to-state inconsistencies in the distribution of federal marriage-based benefits.  Instead, the court held that Congress' intent in passing DOMA was to deny to same-sex married couples in a particular state the same federal marriage-based benefits that the state made available to heterosexual couples. [FN162] Accordingly, the court found that Congress had enacted DOMA for one purpose--“to disadvantage a group of which it disapproves.” [FN163] Therefore, the court held that since “irrational prejudice plainly never constitutes a legitimate government interest . . . Section 3 of DOMA as applied to Plaintiffs violate[d] the equal protection principles embodied in the Fifth Amendment to the United States Constitution.” [FN164]
*150 B. Federalism, State Sovereignty, and Section 3 of DOMA

       1. Background Cases

       The United States Supreme Court has repeatedly recognized that the subject of family law and determinations of marital status are an attribute of state sovereignty that the Constitution reserves to the states.  For instance, in Haddock v. Haddock, the court stated that “[n]o one denies that the states, at the time of the adoption of the Constitution, possessed full power over the subject of marriage and divorce [and] that the Constitution delegated no authority to the government of the United States on [that] subject . . . .” [FN165] Similarly, in Boggs v. Boggs, [FN166] the Court noted that “[a]s a general matter, ‘[t]he subject of the domestic relations of husband and wife, parent and child, belongs to the laws of the States and not to the laws of the United States.”’ [FN167] Moreover, the Court has made clear that the whole area of family law--which includes “declarations of status, e.g., marriage, annulment, divorce, custody and paternity” [FN168]--is a matter of local concern “subject to the State's police power.” [FN169]
       i. The Tenth Amendment

       Under the Tenth Amendment “powers not delegated to the United States by the Constitution . . . are reserved to the States respectively, or the people.” [FN170] The Tenth Amendment has indeed been recognized as the basis of “Our Federalism.” The Supreme Court in Younger v. Harris [FN171] expressed the obligations of the Tenth Amendment, requiring that the federal government, “anxious though it may be to vindicate and protect federal rights and federal interests, always endeavor[ ] to do so in ways that will not unduly interfere with the legitimate activities of the States” and local governments. [FN172] The Tenth Amendment and “Our Federalism,” according to Younger, recognize that “the entire country is made up of a Union of separate state *151 governments, and a continuance of the belief that the National Government will fare best if the States and their institutions are left free to perform their separate functions in their separate ways.” [FN173] In essence, the Tenth Amendment requires a “proper respect for state functions.” [FN174] Despite a recognized commitment to the principles underlying federalism, the Court has not hesitated to invalidate discriminatory state laws regulating civil marriage that violate the United States Constitution. [FN175]
       ii. Spending Clause of Article I, Section 8

       The Spending Clause of Article I, Section 8 authorizes Congress to “lay and collect Taxes, Duties, Imposts, and Excises, to pay the Debts and provide for the common Defence and general Welfare of the United States.” [FN176] Under the Supreme Court's decision in South Dakota v. Dole, congressional legislation violates the Spending Clause of Article I, Section 8, among other things, if the legislation is “barred by other constitutional provisions” or if it imposes “conditions . . . ‘unrelated to the federal interest in particular national projects or programs' funded under the challenged legislation.” [FN177] In South Dakota v. Dole, the Supreme Court held that Spending Clause legislation must satisfy five requirements: (1) it must be in pursuit of the ‘general welfare’; (2) conditions of funding must be imposed unambiguously so states are cognizant of the consequences of their participation; (3) conditions must not be ‘unrelated to the federal interest in particular *152 national projects or programs' funded under the challenged legislation; (4) the legislation must not be barred by other constitutional provisions; and (5) the financial pressure created by the conditional grant of federal funds must not rise to the level of compulsion. [FN178]
       2. Commonwealth v. Department of Health and Human Services

       In Commonwealth v. Department of Health and Human Services, Massachusetts challenged the constitutionality of Section 3 of DOMA. [FN179] Massachusetts, in its Tenth Amendment challenge to DOMA, argued that Congress' unprecedented decision to enact a federal definition of marriage, which limits marriage to a union between a man and a woman, rejected the long standing practice of deferring to each state's definition of marriage and contravened the constitutional designation of exclusive authority to the states. [FN180] The suit maintained that (a) Congress lacked authority under the Tenth Amendment to regulate the field of domestic relations, including marriage; [FN181] (b) Section 3 of DOMA ran afoul of the Constitution's principles of federalism by creating an extensive regulatory scheme that interfered with and undermined Massachusetts' sovereign authority to define marriage and to regulate the marital status of its citizens; [FN182] and (c) Section 3 of DOMA unconstitutionally commandeered Massachusetts and its employees to facilitate implementation of a discriminatory federal policy. [FN183]
       Massachusetts also asserted that, in passing DOMA, Congress violated the Spending Clause by exercising its spending power in a manner that induced Massachusetts to violate the constitutional rights of its own citizens. [FN184] Massachusetts' lawsuit asserted that DOMA penalized Massachusetts because the federal government would not provide matching funds under a variety of federal-state programs in which same-sex couples qualified under Massachusetts law. [FN185] “For *153 example, the state would have risked losing federal funding if it had granted the request of a gay war veteran who had asked to be buried in a federally subsidized veteran's cemetery with his spouse.” [FN186]
       The court found the evidentiary record to be replete with allegations of past and ongoing injuries to Massachusetts for standing purposes. [FN187] The court held that DOMA mandated that Massachusetts violate its own MassHealth Equality Act [FN188] and the Massachusetts Constitution [FN189] as a prerequisite for eligibility to receive matching grants for its Medicaid and State Cemetery Grants programs. [FN190] For example, the Department of Veterans Affairs informed Massachusetts that the Department would be entitled to recapture millions of dollars in federal grants if Massachusetts permitted a same-sex spouse of a military veteran to be buried in one of two cemeteries eligible for federal matching funds under the State Cemetery Grants Program. [FN191] Consequently, Massachusetts incurred $640,661 in additional costs and as much as $2,224,018 in lost federal funding. [FN192] The court also noted that DOMA prevented Massachusetts from receiving federal matching funds for Medicaid benefits paid to same-sex spouses entitled to coverage under the MassHealth Equality Act. [FN193]
       The court also found that DOMA required Massachusetts to pay an additional $122,607 in Medicare taxes between 2004 and 2009. [FN194] Under federal Medicare law, Massachusetts must pay a Medicare tax of 1.45% of each employee's taxable income to the federal government. [FN195] This is significant because the federal government considers Massachusetts' provision of health benefits to same-sex spouses of employees to constitute extra income. [FN196] Accordingly, the district court held that the federal government had effectively penalized Massachusetts*154 for adhering to its Constitution and laws banning discrimination against same-sex married couples. [FN197]
       With respect to the Spending Clause, the court agreed with Massachusetts' assertion that “DOMA impermissibly conditions the receipt of federal funding . . . by requiring that the state deny certain marriage-based benefits to same-sex married couples.” [FN198] The court held that “DOMA plainly conditions receipt of federal funding on the denial of marriage-based benefits to same-sex married couples, though the same benefits are provided to similarly situated heterosexual couples.” [FN199]
       The court's July 8, 2010 Memorandum and Order containing its ruling on the merits also canvassed the overwhelming evidence of state control over determinations of marital status.  The court observed that state control over marital status predated the United States Constitution. [FN200] In view of these findings, the court held that DOMA exceeded the scope of congressional power under both the Spending Clause, as interpreted by the Supreme Court in South Dakota v. Dole [FN201] and the Tenth Amendment to the United States Constitution. The court further noted that its holding--that DOMA violated the Tenth Amendment--was “not a close call.” [FN202]
       The holding in Commonwealth strongly indicates that Section 3 of DOMA is an unconstitutional usurpation of the authority of the states to regulate marriage and domestic relations in violation of the United States Constitution.  Moreover, the cases evidence the likelihood that DOMA will not withstand a Tenth Amendment or Spending Clause challenge if brought before the United States Supreme Court.

*155 C. The Relationship Among the States

       This Section lays out the reasons why Congress exceeded its authority under Article IV, Section 1 [FN203] in enacting Section 2 of DOMA as applied to final judgments. The argument is that Congress' power under the Effects Clause of Article IV, Section 1 is not plenary but more akin to its power to legislate under the Commerce Clause and the Fourteenth Amendment. [FN204] Furthermore, DOMA encourages states to disrespect final judgments of sister states, a position counter to the intent of the Full Faith and Credit Clause.

       The common thread or rationale underlying the subject of conflict of laws and several important provisions of the United States Constitution is the obligation imposed on state courts to be fair to outsiders.  The outsiders, to whom the several states owe an obligation of fairness, include other states, other sovereigns (e.g., the United States federal government and foreign countries), and non-residents of the state.  The United States Constitution imposes this fairness obligation under a number of constitutional provisions.  The most common of these provisions are the Full  Faith and Credit Clause of Article IV, Section 1, the Due Process Clause of the Fourteenth Amendment, the Privileges and Immunities Clause of Article IV, Section 2, [FN205] the Commerce Clause, [FN206] the Equal Protection Clause of the Fourteenth Amendment, and the Supremacy Clause of Article VI, Clause 2. [FN207] The courts have also created other concepts to ensure fairness to outsiders on the part of the states (as well as the U.S. government)*156 through legal precepts such as the doctrine of international comity. [FN208]
       1. The Full  Faith and Credit Clause

       The Supreme Court has recognized that the Full  Faith and Credit Clause was intended to unify the nation with regard to the respect the states were to have for each other. [FN209] The Clause requires that a state give appropriate respect and deference to the public acts, records, and judicial proceedings of every other state.

       2. The Privileges and Immunities Clause

       The Privileges and Immunities Clause of Article IV, Section 2, Clause 1 requires that each state give the citizens of other states “all” of the privileges and immunities that it affords to its own citizens. In other words, it requires that a state be fair and respectful in its treatment of citizens of other states.

       The Framers of the United States Constitution intended the Privileges and Immunity Clause to “fuse into one Nation a collection of independent, sovereign States.” [FN210] Thus, the Supreme Court has repeatedly found that “one of the privileges which the Clause guarantees to citizens of State A is that of doing business in State B on terms of substantial equality with citizens of the State.” [FN211] However, the Clause only protects those rights of citizens, which are “fundamental” to the promotion of interstate harmony. The Supreme Court, for example, has held that rights which merely involve recreation, rather than a “means of livelihood,” are not fundamental to the promotion of interstate harmony. [FN212] On the other hand, in Hicklin v. Orbeck, [FN213] the Court invalidated a state statute containing a resident hiring preference*157 for all employment related to the development of the state's oil and gas resources.

       3. The Commerce Clause

       The Commerce Clause of Article I, Section 8, Clause 3, was derived, like the Privileges and Immunities Clause, from the Articles of Confederation. The Framers of the Constitution intended the Commerce Clause to create a national economic union free of parochial interference by the individual states. Indeed, the Supreme Court has recognized the “mutually reinforcing relationship” between the Commerce Clause and the Privileges and Immunities Clause. [FN214] This is why the Framers of the United States Constitution gave Congress the power to regulate commerce among the several states.

       The Court has held that a state is not allowed to project its legislation into other states and directly regulate commerce in other states. [FN215] Thus, the Commerce Clause does not allow a state to control prices and other aspects of commerce in other states. When a state law only indirectly affects interstate commerce, the Supreme Court has examined it to determine whether the state's interest is legitimate and whether the burden on interstate commerce clearly exceeds the local benefits. [FN216] In short, the Commerce Clause requires that a state be fair and respectful in its dealings with other states.

       The United States Supreme Court has occasionally invalidated acts of Congress on the grounds that Congress exceeded its authority in enacting legislation under the Commerce Clause. [FN217] For instance, in United States v. Lopez, the Supreme Court invalidated a congressional statute--the Gun-Free School Zones Act--because possession of guns in school was not, itself, a commercial activity and not part of a larger regulation of economic activity. [FN218] Similarly, the Supreme Court in United States v. Morrison [FN219] held that Congress had exceeded its authority under the Commerce Clause in enacting a cause of action *158 under Title 42 of the United States Code, Section 1398 that created a federal remedy for the victims of gender-motivated violence because the statute did not address commercial activity nor was it part of a larger regulation of economic activity. [FN220] The Court also determined that Congress had no power to enact the statute pursuant to Section 5 of the Fourteenth Amendment. [FN221]
       4. Section 2 of DOMA is Unconstitutional Under the Full  Faith and Credit Clause, Article IV, Section 1

       The Supreme Court's decisions in United States v. Lopez and United States v. Morrison make clear that only the United States Supreme Court can ultimately decide whether Congress has exceeded its authority to enact legislation under a particular source of constitutional power.  In light of these cases, can one safely argue that Congress has unlimited plenary authority to pass legislation under the Effects Clause of the Full  Faith and Credit Clause--the power Congress utilized in enacting DOMA?  The answer would seem to be no.  It is not only conceivable, but likely that the Supreme Court would find it “more credible” to read the Effects Clause as authorizing Congress to enact whatever national legislation is needed to refine and implement the Full Faith and Credit Clause. [FN222] However, it seems unlikely that the Court would interpret the Clause to allow Congress the power to “undermine or abolish” the underlying purpose for the Clause. [FN223] Accordingly, it is likely that the Supreme Court, not Congress, has the power to determine the extent of the Effects Clause.

       Section 2 of DOMA seems to have been completely unnecessary because states can deny recognition to state laws (e.g., marriage statutes) that violate the local public policy of the forum state, at least when the public policy of the state does not violate the United States Constitution. [FN224] An example of a case where the public policy of a state violated the United States Constitution is Loving v. Virginia. [FN225] In Loving, the Court held that that there was no compelling justification for Virginia's law that made it illegal “for any white person in [the] State to marry any save a white person, or a person with no other *159 admixture of blood than white and American Indian” [FN226] since it was obviously “designed to maintain white Supremacy.” [FN227]
       However, as a general proposition, the United States Supreme Court in Baker v. General Motors made clear that while a “court may be guided by the forum State's ‘public policy’ in determining the law applicable to a controversy [FN228] . . . our decisions support no roving ‘public policy exception’ to the full faith and credit due judgments.” [FN229] Yet, it appears that Congress intended that DOMA precisely allow state courts to exercise this sort of “roving public policy exception to the full faith and credit due judgments” of state courts. [FN230]
       A plausible argument can be made that Section 2 of DOMA is unconstitutional under Article IV, Section 1 as applied to final judgments because Congress only has the power to implement the provision, not to undermine it.  The express purpose of the Full  Faith and Credit Clause was to give Congress the power to foster respect by one state of “the public Acts, Records, and judicial Proceedings of every other State.” [FN231] Instead, DOMA seems to be an act of Congress designed to empower the states to disrespect the laws of other states.

       5. Hypothetical Situation in Which Section 2 of DOMA Appears to Violate Article IV, Section 1

       Rosie, a Massachusetts citizen, obtained a final judgment for loss of consortium in a Massachusetts state court against George Wallace and George's employer, Wallace Enterprises, Inc., for injuries caused by George to Rosie's same-sex spouse, Ellen.  Ellen is also a citizen of Massachusetts.  The accident resulted from George's negligent driving, which occurred in Massachusetts.  Both George and his employer, Wallace Enterprises, Inc., are citizens of Alabama.  It is undisputed that George was operating the vehicle in the scope of his employment for Wallace Enterprises, Inc. at the time of the accident.  Rosie now seeks to enforce the Massachusetts judgment in a state court of appropriate venue and jurisdiction in Alabama against George and his employer, Wallace Enterprises, Inc.  The Alabama legislature has enacted a statute patterned after DOMA.  The Alabama statute states *160 that the Alabama courts shall not enforce any judgments rendered by courts of a sister state, to the extent that such judgments are based on rights stemming from a law that recognizes the legality of same-sex marriages.

       The question is whether this statute lawfully empowers the Alabama state courts to deny the final judgment rendered by the Massachusetts state court.  Arguably, the answer is no, based on the aforementioned discussion.  Section 2 of DOMA seems to be an act of Congress designed to empower the states to disrespect the laws of other states with respect to final judgments entered by those states.  To argue that Congress has plenary authority to enact laws that encourage disrespect for the final judgments of another state appears to be an unreasonable interpretation of the Effects Clause of Article IV when viewed in light of its purpose. [FN232] Therefore, it is questionable whether DOMA is constitutional under Article IV, Section 1. [FN233] Accordingly, the Court would likely conclude that Congress exceeded its authority under Article IV, Section 1 in enacting Section 2 of DOMA as applied to final judgments because it only has the power to implement the provision, not to undermine it.

D. The Establishment Clause

       State bans against same-sex marriage raise constitutional issues under the Establishment Clause of the First Amendment. [FN234] Similarly, DOMA's definition of marriage in Section 3 also seems to violate the Establishment Clause of the United States Constitution. The United States Constitution guarantees the freedom of individuals to exercise their individual religious convictions. But it equally prohibits others from forcing their religious beliefs on others. [FN235]
        *161 Section 3 of DOMA provides that for all federal purposes “the word ‘marriage’ means only a legal union between one man and one woman as husband and wife, and the word ‘spouse’ refers only to a person of the opposite sex who is a husband or a wife.” [FN236] As discussed, one of the purposes of DOMA was to reflect Congress' moral disapproval of homosexuality and a moral conviction that heterosexuality better comports with traditional, especially Judeo-Christian, morality. In the floor debate on DOMA, members of Congress repeatedly voiced their disapproval of homosexuality as immoral, depraved, unnatural, based on perversion, and an attack on God's principles.

       The United States Constitution guarantees the freedom to individuals to exercise their individual religious convictions, but it equally prohibits others from forcing their religious beliefs on others. [FN237] However,

        a statute [does not] violate[ ] the Establishment Clause because it “happens to coincide or harmonize with the tenets of some or all religions.” That the Judaeo-Christian [sic] religions oppose stealing does not mean that a State or the Federal Government may not, consistent with the Establishment Clause, enact laws prohibiting larceny. [FN238]
       Unlike the Hyde Amendment, which denied federal funding for abortions, DOMA is no longer just a “reflection of ‘traditionalist’ values” but has become the “embodiment of the views” of people who adhere to certain religious beliefs. [FN239] Indeed, DOMA with each passing year seems to be more of an “endorsement” of a religious view of same-sex marriage. [FN240] For these reasons, DOMA seems to violate the Establishment Clause since it lacks any valid secular purpose. Indeed, the legislative history indicates that the statute was enacted with animus towards gay individuals. The same underlying rationale is also applicable in the context of state-bans prohibiting same-sex marriage.

       In Lawrence v. Texas, [FN241] the United States Supreme Court explicitly repudiated the notion that the government may uniquely disadvantage gays and lesbians because of moral disapproval for same-sex intimate conduct. The Court majority in Lawrence, citing to Justice *162 Stevens' dissent in Bowers v. Hardwick, held that “the fact that the governing majority in a State has traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a law prohibiting the practice.” [FN242] Furthermore, it is constitutionally irrelevant that the governing majority in a state has traditionally viewed same-sex marriage as immoral as a basis for upholding a law prohibiting that practice. As the Supreme Court of Iowa stated in its decision in Varnum v. Brien [FN243]:

        State government can have no religious views, either directly or indirectly, expressed through its legislation.  This proposition is the essence of the separation of church and state.  As a result, civil marriage must be judged under our constitutional standards of equal protection and not under religious doctrines or the religious views of individuals. [FN244]
       The fact of the matter is that civil marriage is a secular, non-religious bestowal of property rights on two people--the denial of which violates the Fifth Amendment and Fourteenth Amendments to the United States Constitution.  The property rights of persons in same-sex relationships is a topic of discussion in law school courses such as Property, Conflict of Laws, Family Law, and several other courses in the law school curriculum.  The common thread in each of these subjects is the underlying issue of fairness in the government's distribution of property rights.  Interestingly, Judeo-Christian scriptures uniformly regard “fairness” as one of the fundamental overarching requirements of human conduct. [FN245] However, one rarely hears any mention of these passages of scripture in discussing the “fairness” of denying the secular benefits of marriage to persons solely because of the gender of the person's spouse.

       Section 3 of DOMA prevents persons in legally celebrated same-sex marriages in various states of the United States from acquiring over one thousand property rights and benefits available to their heterosexual*163 counterparts. [FN246] This is neither a fair nor a just result under the civil marriage laws of the several states. The fact that no religious organization is required to solemnize or endorse a civil marriage between persons in same-sex relationships further supports the argument that state bans against same-sex marriage and DOMA raise constitutional issues under the Establishment Clause of the First Amendment.

IV. TRADITION IS NOT A JUSTIFICATION FOR DENIAL OF SAME-SEX MARRIAGE

A. Shifting Societal Attitudes and Acceptance of Same-Sex Relationships

       Society increasingly views the denial of civil marriage to same-sex couples to be out of step with contemporary notions of fundamental fairness.  During the 1960s, attitudes towards sexual relations, marriage, sexual orientation, and the role of women began to change.  The 1960s witnessed the appearance of safe and effective birth control devices and medicines, a change in the attitude toward discouraging premarital sex, “no fault” divorce laws, and an increase in the number of unmarried partners living together. As part of this change in societal norms, the acceptance of same-sex relationships and the number of people openly seeking such relationships increased to the point that many states repealed their sodomy laws in the 1970s. [FN247]
       Today's youth attend public schools with friends and teachers who are in openly gay relationships.  In light of these developments, the current generation has rightly begun to wonder why the government does not afford same-sex couples the same property rights afforded to heterosexual couples.  By way of comparison, the Washington Post reported that the reason for the growing resistance to Iran's ruling ayatollahs and government leaders is because “the young people who form the bulk of Iran's population have no memory of *164 those revolutionary days, and many opposition supporters favor a more open society . . . .” [FN248]
       Similarly, today's generation of young Americans are coming of age in a society in which same-sex relationships are considered to be a normal and uncontroversial fact of life.  Such relationships are no longer a closet affair that people in the gay community downplay or deny.  Indeed, it is no longer politically correct to even be perceived as homophobic or as a gay basher.  And the movement is well underway towards toppling laws discriminating against persons in same-sex relationships.  Accordingly, it is not at all surprising that, as of February 2010, a Washington Post poll found that “[a]mong individuals ages [eighteen] to [twenty-nine], an estimated [sixty-five] percent support marriage equality.” [FN249]
B. An Authoritative Conservative Voice in Support of Same-Sex Marriage

       Even some of “the unlikeliest champion[s] of gay marriage” agree that bans on same-sex marriage are unfair. For example, Theodore Olson who represented Bush in Bush v. Gore is one of those unlikely champions. [FN250] Additionally, Olson, “[a]s head of the Office of Legal Counsel under Ronald Reagan . . . argued for ending racial preferences in schools and hiring,” “advised Republicans in their efforts to impeach President Clinton,” and defended the Bush administration's “claims of expanded wartime powers” as solicitor general under George W. Bush. [FN251]
       Olson wrote a cogent analysis of the issues involved in the debate on gay marriage in a Newsweek article entitled The Conservative Case for Gay Marriage: Why Same Sex Marriage Is an American Value. [FN252] The article provides an excellent, non-technical explanation of why *165 state laws that deny civil marriage to same-sex couples is fundamentally unfair. Olson noted in that article that:

        California recognizes marriage between men and women, including persons on death row, child abusers, and wife beaters.  At the same time, California prohibits  marriage by loving, caring, stable partners of the same sex, but tries to make up for it by giving them the alternative of “domestic partnerships” with virtually all of the rights of married persons except the official, state-approved status of marriage. [FN253]
       He also observed that, in the aftermath of Proposition 8, that:

        [T]here are now three classes of Californians: heterosexual couples who can get married, divorced and remarried, if they wish; same-sex couples who cannot get married but can live together in domestic partnerships; and same-sex couples who are now married but who, if they divorce, cannot remarry. This is an irrational system, it is discriminatory, and it cannot stand. [FN254]
       Olson's essay focused on the two essential points: (1) the societal importance of marriage and why it should not be denied to persons who are in same-sex relationships and (2) the lack of any persuasive justification for denying persons in same-sex relationships the civil right to be married. [FN255]
       1. The Societal Importance of Marriage and Why it Should Not Be Denied to Persons in Same-Sex Relationships

       In his Newsweek article, Olson noted that marriage is a non-sectarian “civil” right in this country [FN256] and “is one of the basic building blocks of our neighborhoods and our nation.” [FN257] The fact that “some” religions recognize marriage as a “religious sacrament” [FN258] under their teachings does not make “civil” marriage any less than what it is--an official, secular, state sanctioned relationship, which provides “special benefits” [FN259] to couples. It is a “social and economic partnership” that “transforms two individuals into a union based on shared aspirations” and “establishes a formal investment in the well-being of society.” [FN260] Society “encourage[s] couples to marry because the commitments *166 they make to one another provide benefits not only to themselves but also to their families and communities.” [FN261] The courts in the United States, he noted, “have insisted that withholding that status . . . may not be arbitrarily denied.” [FN262]
       Elaborating on this point, Mr. Olson noted that the “United States Supreme Court has repeatedly held that marriage is one of the most fundamental rights that we have as Americans under our Constitution” [FN263] and “is a part of the Constitution's protections of liberty, privacy, freedom of association, and spiritual identification.” [FN264] He stated that, “the underlying rights and liberties that marriage embodies are not in any way confined to heterosexuals” [FN265] and that “[l]egalizing same-sex marriage would . . . be . . . the culmination of our nation's commitment to equal rights.” [FN266] He noted in this regard:

        No matter what you think of homosexuality, it is a fact that gays and lesbians are members of our families, clubs, and workplaces.  They are our doctors, our teachers, our soldiers, (whether we admit it or not), and our friends.  They yearn for acceptance, stable relationships, and success in their lives, just like the rest of us. [FN267]
       He also observed that:

        Confining some of our neighbors and friends who share the same values to an outlaw or second-class status undermines their sense of belonging and weakens their ties with the rest of us and what should be our common aspirations. Even those whose religious convictions preclude endorsement of what they may perceive as an unacceptable “lifestyle” should recognize that disapproval should not warrant stigmatization and unequal treatment. [FN268]
       2. There Is No Rational Basis for the Denial of Marriage to Persons in Same-Sex Relationships in the 21st Century

       Mr. Olson listed four justifications advanced by the proponents of California's decision in Proposition 8 to “withdraw access to the institution of marriage for some if its citizens on the basis of their sexual orientation” [FN269]--(1) tradition, (2) the notion that “traditional marriage*167 furthers the state's interest in procreation,” (3) the argument that “gay marriage somehow does harm to heterosexual marriage,” and (4) religious convictions. [FN270] He then went on to explain why none of these reasons were “persuasive” or set forth a “good reason why we should deny marriage to same-sex partners.” [FN271]
       3. Tradition

       With regard to “tradition” as a basis for denying gay persons the right to marry under the civil marriage laws of the several states, Mr. Olson stated that, “simply because something has always been done a certain way does not mean that it must always remain that way. Otherwise we would still have segregated schools and debtors' prisons.” [FN272] He also noted that:

        It seems inconceivable today that only [forty] years ago there were places in this country where a black woman could not legally marry a white man. And that it was only [fifty] years ago that [seventeen] states mandated segregated public education--until the Supreme Court unanimously struck down that practice in Brown v. Board of Education. [FN273]
       Mr. Olson observed that most Americans “are proud” that the courts have “discredited” the discriminatory state laws that led to cases such as Loving v. Virginia and Brown v. Board of Education. He also predicted that, “Americans will be equally proud when we no longer discriminate against gays and lesbians and welcome them into our society.” [FN274]
       4. The Notion that Traditional Marriage Furthers the State's Interest in Procreation

       Mr. Olson noted that the “procreation argument cannot be taken seriously.” [FN275] No one asks heterosexual couples whether they intend to have children. Moreover, the law permits the elderly, prison inmates, and persons who do not intend to have children to be married. He also noted, “preventing gays and lesbians from marrying does not cause more heterosexuals to marry and conceive more children. Likewise, allowing gays and lesbians to marry someone of the same sex *168 will not discourage heterosexuals from marrying a person of the opposite sex.” [FN276]
       5. The Argument that Gay Marriage Somehow Does Harm to Heterosexual Marriage

       Mr. Olson stated that he has “yet to meet anyone who can explain . . . the ways in which [gay] marriage would harm heterosexual marriage.” [FN277] Moreover, he observed that when the judge asked the opposition to identify the ways same-sex marriage would harm heterosexual marriage, Olson noted that his opponent “could not think of any.” [FN278]
       6. Religious Convictions

       Mr. Olson noted that he “understands” religious teachings that view homosexuality as morally wrong, unnatural, or illegitimate. [FN279] His view, however, is that “[s]cience has taught us . . . that gays and lesbians do not choose to be homosexual any more that the rest of us choose to be heterosexual.” [FN280] Furthermore, he pointedly noted that:

        While our Constitution guarantees the freedom to exercise our individual religious convictions, it equally prohibits us from forcing our beliefs on others.  I do not believe that our society can ever live up to the promise of equality, and the fundamental rights to life, liberty and the pursuit of happiness, until we stop invidious discrimination on the basis of sexual orientation. [FN281]
V. THE SUPREME COURT'S FOCUS ON EVOLVING STANDARDS

       The notion of the Constitution as a living document, aside from academic and ideological debate, is well established in actual practice.  Moreover, a majority of the Supreme Court adheres to the “living Constitution” approach when interpreting the meaning of the United States Constitution. The living Constitution theory of interpretation was the clear underlying rationale for Brown v. Board of Education, [FN282] perhaps the most uniformly celebrated Supreme Court decision of the *169 20th Century. As former Supreme Court Justice David Souter stated in a May 2010 commencement address at Harvard, the idea that the Constitution must be construed by looking to the original intent of the Framers “has only a tenuous connection to reality.” [FN283] Justice David Souter noted that the Supreme Court in Brown, reversed its decision in Plessy v. Ferguson, [FN284] not because the language of the Equal Protection Clause changed between 1896 and 1954 but “because the nation's understanding of race changed.” [FN285]
       In the landmark case of Lawrence v. Texas, [FN286] Justice Kennedy spent a good deal of his opinion casting doubt on the factual findings of the case it overruled, Bowers v. Hardwick. [FN287] The Bowers decision noted that homosexual sodomy had been a widely and historically condemned practice throughout the history of Western civilization. [FN288] In Lawrence, however, Justice Kennedy cited to a 1981 European Court of Human Rights case, Dudgeon v. United Kingdom, [FN289] as part of the reasoning against the finding in Bowers. Justice Kennedy noted that the Dudgeon case led to the decriminalization of homosexuality in Northern Ireland. [FN290] In addition, England and Wales had earlier decriminalized homosexuality. [FN291]
       Justice Kennedy cited to international law in the 2005 case of Roper v. Simmons as support for invalidating the application of the death penalty to juveniles. [FN292] This indicates that the Supreme Court follows international norms and will seek to determine whether the United States is substantially out of step with widely accepted views of peer nations under international customary law. [FN293] In Roper, Justice Kennedy noted that between 1990 and the time of the Roper decision in 2005, “only seven countries other than the United States ha[d] executed juvenile offenders . . .: Iran, Pakistan, Saudi Arabia, Yemen, Nigeria, the Democratic Republic of Congo, and China.” [FN294] However, *170 by 2005, each of those countries had either abolished the death penalty for juveniles or made a public disavowal of the practice. [FN295] Thus, the United States stood alone in allowing the execution of juvenile offenders. [FN296] Justice Kennedy also noted that only the United States and Somalia had not ratified Article 37 of the United Nations Convention on the Rights of the Child, entered into force on September 2, 1990, which expressly prohibits “capital punishment for crimes committed by juveniles.” [FN297]
       Similarly, in the May 17, 2010 case of Graham v. Florida, [FN298] Justice Kennedy, writing for the Court, looked to national and global trends in determining that juveniles may not be sentenced to life in prison without the possibility of parole for any crime short of homicide. The court ruled five to four that denying juveniles who have not committed homicide a chance to ever rejoin society is counter to “national” and “global” consensus and violates the Constitution's ban on cruel and unusual punishment. [FN299] The decision reinforced the Court's view that the Eighth Amendment's protections against harsh punishment must be interpreted in light of the country's “evolving standards of decency.” [FN300] Kennedy noted that only a handful of states actually impose the penalty and that the United States is virtually alone in such sentences. [FN301] Justice Kennedy noted that “in continuing to impose life without parole sentences on juveniles who did not commit homicide, the United States adheres to a sentencing practice rejected the world over.” [FN302] The decision, however, did not forbid sentencing someone younger than eighteen years to life in prison; it only required the state to provide him or her with “some meaningful opportunity” to obtain release before the end of that term. [FN303]
       Justice Clarence Thomas wrote a stinging dissent, making the now-familiar argument that interpreting the Eighth Amendment according to evolving societal standards is “entirely the Court's creation.” [FN304] Thomas and Kennedy sparred over what constituted a *171 national and international consensus. [FN305] Thomas pointed out that thirty-seven states, the federal government, and a number of foreign countries kept life without parole as an option for juveniles. [FN306] But Justice Kennedy noted that only a handful of states actually impose the penalty, and that the United States is virtually alone in imposing such sentences. [FN307]
       The principle of equality under the law “transcends the left-right divide and cuts to the core of our nation's character.” [FN308] On notable occasions, United States courts have stood up to enforce equal protection even when the executive branch, the legislative branch, and the public were unwilling to confront blatant discrimination. Indeed, at the time of the Supreme Court's decision in Loving v. Virginia, seventy-four percent of the American public disapproved of interracial marriage. [FN309] As two commentators observed, “Our history will soon be written by young people who are seizing the reins from the baby boomers. They seem prepared to reject laws that serve no purpose other than to deny two committed and loving individuals the right to join in a mutually reinforcing marital relationship.” [FN310] The constitutional rights of millions of people are at stake. The Supreme Court should once again lead the way as it did in such cases as Loving v. Virginia and Brown v. Board of Education. The concepts of equal protection and due process both stem “from our American ideal of fairness, [and] are not mutually exclusive.” [FN311] The language of the United States Constitution's guarantee of equal protection did not change between the cases of Plessy v. Ferguson and Brown v. Board of Education. What did change was the nation's understanding of race. As was the situation in Brown, the nation's understanding of what is fair in the twenty-first century supports the right of persons in same-sex relationships to marriage equality. [FN312] As Justice Thurgood Marshall stated, in perhaps his most famous speech, “We the People no longer enslave, but the credit does not belong to the Framers. It belongs*172 to those who refused to acquiesce in outdated notions of ‘liberty,’ ‘justice,’ and ‘equality,’ and who strived to better them.” [FN313]
VI. CONCLUSION

       The United States Supreme Court noted, in Bolling v. Sharpe, [FN314] that “the concepts of equal protection and due process . . . stem[ ] from our American ideal of fairness . . . .” [FN315] The statistics indicating that individuals ages eighteen to twenty-nine and an estimated sixty-five percent of Americans support marriage equality are significant in light of the U.S. Supreme Court's expressed consideration of today's societal views, national and global trends, contemporary values, and an emerging recognition of new positions on an issue in determining the constitutional rights of individuals. [FN316]
       Justice Scalia was clearly correct in his assessment that, in light of the rationale for the Supreme Court majority's decision in Lawrence v. Texas, the unconstitutionality of state bans against same-sex marriage are quite certain. [FN317] The Court's earlier decision in Romer v. Evans [FN318] only buttresses this view. The Defense of Marriage Act is unconstitutional under the U.S. Constitution for the same underlying reasons that the Court set forth in its decisions in Lawrence v. Texas and Romer v. Evans.

       The Defense of Marriage Act denies same-sex couples the basic liberties and equal protection under the law that are guaranteed by the Fifth Amendment to the United States Constitution.  The right of persons in same-sex relationships to the more than one thousand property rights and benefits of civil marriage is a secular, nonreligious matter.  Religious organizations are not required to recognize same-sex civil marriages, nor are they required to perform them. [FN319] The Constitution's requirement of fairness demands that government afford*173 same-sex couples the same property rights and benefits afforded to heterosexual couples. Similarly, state bans on same-sex marriage violate the fairness requirements under the Fourteenth Amendment's Due Process and Equal Protection Clauses.

       Stark evidence of the blatant unfairness of laws that ban same-sex couples from receiving the same tangible and intangible property rights and benefits afforded to heterosexual couples under civil marriage laws is abundant.  The state and local governments of the United States as well as the federal government collectively deny over one thousand property rights and benefits to same-sex couples solely because of their sexual orientation.  This government sponsored denial of property rights and benefits to same-sex couples is especially egregious since gay and lesbian individuals do not choose to be homosexual.

       Fairness in the government's distribution of property rights is the real point of debate underlying the various constitutional issues.  The U.S. Constitution requires state and local governments to meet their fairness obligation by requiring that they justify any differential treatment of persons pursuant to the Equal Protection Clause of the Fourteenth Amendment.

       The U.S. Constitution similarly demands that the federal government act in a fair and non-discriminatory manner by requiring that the federal government justify any differential treatment of persons pursuant to the equal protection component inherent in the Fifth Amendment's Due Process Clause.

       The constitutionality of DOMA and state bans against same-sex marriage appear to be in grave doubt under (1) the Fourteenth Amendment's Due Process and Equal Protection Clauses (as to state bans against same-sex marriage); (2) the equal protection component of the Fifth Amendment's Due Process Clause (as to Section 3 of DOMA); (3) the Tenth Amendment to the United States Constitution (as to Section 3 of DOMA); (4) the Spending Clause of Article I, Section 8 (as to Section 3 of DOMA); (5) the Full  Faith and Credit Clause of Article IV, Section 1, (as to Section 2 of DOMA insofar as it permits courts to deny enforcement of judgments based on same-sex laws rendered by sister states); and (6) the Establishment Clause of the First Amendment (as to both state bans and Section 3 of DOMA).

       In view of Justice Kennedy's statements in landmark opinions such as Lawrence v. Texas, Romer v. Evans, Roper v. Simmons, and Graham v. Florida, it does not appear likely that DOMA will survive *174 the constitutional litmus test of fairness in light of today's changing societal views, national and global “trends,” “contemporary values,” and “emerging recognition” of a sixty-five percent majority view in favor of marriage equality among individuals ages eighteen to twenty-nine. To reiterate a quote summarizing the burgeoning ideal of fairness: “Our history will soon be written by young people who are seizing the reins from the baby boomers. They seem prepared to reject laws that serve no purpose other than to deny two committed and loving individuals the right to join in a mutually reinforcing marital relationship.” [FN320] And so it likely shall be.
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