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Below are questions designed to allow you to assess your understanding of the material for the course.  They are also designed to give you a sense of the sort of questions you may face on the exam.  It is likely that a question derived from at least one of these hypos or ones that I may give you in the coming weeks will be on the actual exam.  These questions are not as refined or focused as my exam questions are likely to be.  

1.
The population of Bernoldi is overwhelmingly white.  It was extremely hard hit by Hurricane Katrina.  It is a suburb to the southeast of New Orleans.  Bernoldi recently passed this ordinance:

A single family residence located in an area zoned residential zone can not be sold, rented, leased, or otherwise occupied or used by any person or group of persons other than a family member(s) related by blood within the first, second or third direct ascending or descending generation(s), unless a special use permit is first obtained from the Bernoldi City Council.

The press reports that at the city council meeting where this was adopted, there was almost no debate and only the following statement was made by the council member who introduced the ordinance for consideration:  “We need to encourage former residents to return so that we can restore our community to what it was.” 

Council members have repeated this same idea whenever asked about it by the press.  They all explicitly deny that it has anything to do with race and that racial considerations did not enter into their deliberations or decision individually or collectively.

a.
Analyze this problem from a federal 14th Amendment Equal Protection perspective.  If this is all the information available, what would the result be and why?

b.
What additional information would you want to get and how would you go about investigating to obtain it?

2.
The State of Keneten passed a statute that provides as follows:

All daycare facilities must comply with the licensing requirements as established by the Day Care Licensing Board in the State Department of Health and Human Services.  All daycare facilities must be inspected annually by the State Department of Health and Human Services.

The Kenetenopolis Day Care facility is owned and operated privately for profit.

The ChildFirst Day Care facility one block from Kenetenopolis Day Care and is a not-for-profit co-op day care center.

The True Word Day Care facilities is in the same area and is run in the local True Word Church building by the True Word Church, a non-profit religious organization.

a.
Assume for this subpart that for the past 5 years only Kenetenopolis Day Care has been inspected annually as required by the statute.  Assume further that only it has been fined for noncompliance for having one child over the limit in the under 2 year old part of the day care facility.

b.
Now assume that only True Word Day Care has not been inspected at all in the past 5 years and that no compliance orders or fines have been issued or levied against any of the three.

c.
Now assume that for 5 years all three had been inspected and that only True Word had been found in violation and indeed had been ordered to close because the physical facilities it used were in a basement area without adequate emergency exits and fire safety equipment (like automatic sprinklers).  As a consequence of this and enforcement actions against other religious organizations which run day care facilities, they have banded together to lobby the state legislature to get a an exemption for the religious organization-run day care facilities.  They succeed.  The amended statute now reads:

All daycare facilities, except those run by or closely affiliated with a religious organization, must comply with the licensing requirements as established by the Day Care Licensing Board in the State Department of Health and Human Services. All daycare facilities, except those run by or closely affiliated with a religious organization, must be inspected annually by the State Department of Health and Human Services.

Consider all federal 14th Amendment Equal Protection issues raised under each of the three scenarios.

3.
Vegans promote “ways of living that seek to exclude, as far as is possible and practical, all forms of exploitation of animals for food, clothing or any other purpose. . . . Ultimately, the use of animal products (such as meat, dairy, eggs, leather and wool) will be viewed as an inhumane and unsustainable practice from a much less enlightened age.”  As a result of this unpopular belief, the vegans have been subjected to ridicule by comedians, political cartoonists, and are generally thought of as well outside the mainstream of appropriate thought and behavior.

The State of Wyrado, the largest beef producing state in the union, passed a law which provides:

No vegans may be hired as meat processing plant inspectors.

In the legislative history is a staff report which provides the following information:

In the past several years several vegans have infiltrated the ranks of meat processing plant inspectors.  Vegans report 15 times as many violations as non-vegan inspectors.  No plant inspected by a vegan has passed inspection without some violation being found.  For other inspectors, only one out of 10 plants inspected is found to have some violation, and those violations are usually minor infractions of the sort that do not directly and immediately impact the quality of the meat supply.

Consider the equal protection issues raised by this statute.

4.
For each city with a population of more than 50,000, The State of Delmarva has created a special fund to create elementary, middle, and high schools which are to be segregated by sex.  Although local school districts are not required to provide single-sex educational facilities, if they want access to this fund, they must do so.  The fund increases the state aid to each school district by 20% per pupil in the entire school district if it provides single-sex educational opportunities for boys and girls.

The state justifies this separation of the boys and girls from each other on the grounds that numerous studies have shown that boys learn better when they are segregated, especially in elementary school, and that girls also learn better, at least starting in high school in a segregated setting. [Please note that I am butchering the results of actual studies here.]

Some studies conclude the opposite.  And some experts assert that “better” is hard to determine.  According to them, some of the most important parts of education are not quantifiable.  That is, one should not just focus on math and reading and science scores, but also on social development.  Furthermore, some of these experts contend that schools should prepare students for the real world after school in which men and women are not segregated in the workplace.

The Cooperative Organization for Boys’ Real Advancement (COBRA), the Determined Influential Girls Group for Educational Rigor (DIGGERs), a parent of a boy in the school system and the parent of a girl in the school system have sued the state and a local school board in the city of Delmar for creating segregated schools.

Consider all constitutional issues reasonably raised by the facts.

5.
The State of Washegon has passed a law that prohibits all smoking in public buildings.  A theater troupe in Washegon is putting on a play in which some of the characters smoke various substances, including especially tobacco and marijuana.  The smoking is integral to the plot which involves cancer, hallucinogenic effects of marijuana, and the interaction and tensions created by the habits themselves as well as by their effects on the individuals and others.

Consider the constitutional issues raised.

6.
The federal government has conditioned welfare benefits on recipients working at jobs the government assigns.  In all cases the recipients do not receive market wages but rather just their welfare benefits.  Consider the following circumstances separately:

a.
Jody is required to report to a training facility for assessment and training for a suitable job.

b.
Carl is required to report to refuse processing facility where he, and others, are assigned the dirtiest jobs.

c.
Sharla is required to work in the mail room of a military office.  She is a pacifist and is against all war and efforts related to war.

d.
J’el, a legal resident, but not a citizen, is required to work as a translator in a military office because he is one of the few people in the country fluent in one particular dialect.

Discuss any constitutional concerns raised in these circumstances.

7.
The City of Megapolis passed a law requiring all “strip joints, lap-dancing clubs, adult theaters, and pornography stores to be located at least 1000 feet from any church, synagogue, mosque, or other building used primarily by a religious organization for religious purposes.”  Two years after this law was passed, the Combined Congregations for Charitable Works (CCCW) opened a homeless shelter and soup kitchen in the center of the two block strip where most of these sorts of establishments were located.  

Police have closed all such establishments within 1000 feet of the CCCW storefront shelter and soup kitchen.

Consider all constitutional law issues reasonably raised by the facts.

8.
Assume a time in the future when The President, Vice-President, and the whole administration begin a campaign of getting a few simple, related messages across.  The words and slogans and point of the advertisements on TV, radio, print, and websites and speeches are as follows:

1.
Red hair is the mark of the devil

2.
All red-haired people should be shunned

3.
Don’t employ red-haired people

4.
Redheads have caused the economic downturn and put you out of your jobs.

5.
Red hair is the mark of the devil.

6.
Redheads are immoral, licentious, and should be sterilized.

Then, after three years of this, the government fires all red-haired people from discretionary positions in the military and the government.  In addition, no redheads get elected or even nominated, and sporadic violence breaks out against redheads.  All red-hair dye has stopped being sold.  Indeed, it is hard to find red-haired people anywhere (they are all dying their hair).

In response to this phenomenon, the executive branch issued an executive order requiring all natural redheads to wear a red armband at all times.

a.
Consider issues raised under the U.S. Constitution and possible courses of action to be taken under it.

b.
Consider issues raised under Article 19 of the ICCPR and possible courses of action to be taken under it.

c.
Consider the possible applicability of Article 20 of the ICCPR assuming for this purpose that the US had not reserved against it.

9.
The state bar association of Verhampshire has just passed a new rule that provides as follows:   

RULE 4 Lawyer Advertising 

1.
Permissible Forms of Advertising. A lawyer may advertise services through public media, including but not limited to: print media, such as a telephone directory, legal directory, newspaper or other periodical; outdoor advertising, such as billboards and other signs; radio, television, and computer-accessed communications; recorded messages the public may access by dialing a telephone number; and direct written communication in accordance with rule 4.7. 

2.
Statements About Legal Services. A lawyer shall not make or permit to be made a false, misleading, or deceptive, or unfair communication about the lawyer or the lawyer’s services. A communication violates this rule if it

(A) contains a material misrepresentation of fact or law or omits a fact necessary to make the statement considered as a whole not materially misleading; 

(B) is false or misleading; 

(C) fails to disclose material information necessary to prevent the information supplied from being false or misleading;

(D) is unsubstantiated in fact; 

(E) is deceptive;

(F) contains any reference to past successes or results obtained or is otherwise likely to create an unjustified expectation about results the lawyer can achieve except as allowed in the rule regulating information about a lawyer’s services provided upon request; 

(G) promises results; 

(H) states or implies that the lawyer can achieve results by means that violate the Rules of Professional Conduct or other law; 

(I) compares the lawyer’s services with other lawyers’ services, unless the comparison can be factually substantiated; or 

(J) contains a testimonial. 

3.  Disclosure Statement. Except as otherwise provided in this subdivision, all advertisements other than lawyer referral service advertisements shall contain the following disclosure: 

“The hiring of a lawyer is an important decision that should not be based solely upon advertisements. Before you decide, ask us to send you free written information about our qualifications and experience.” 

4.  All advertisements in print media, online, for TV or radio must first be approved by the Lawyers’ Advertising Council .

5. Descriptive Statements. A lawyer shall not make statements describing or characterizing the quality of the lawyer’s services in advertisements and unsolicited written communications; provided that this provision shall not apply to information furnished to a prospective client at that person’s request or to information supplied to existing clients. 

When it promulgated these rules, the Verhampshire Supreme Court issued the following comments:

1.  In general.  To assist the public in obtaining legal services, lawyers should be allowed to make known their services not only through reputation but also through organized information campaigns in the form of advertising. The public’s need to know about legal services can be fulfilled in part through advertising that provides the public with useful, factual information about legal rights and needs and the availability and terms of legal services from a particular lawyer or law firm. This need is particularly acute in the case of persons of moderate means who have not made extensive use of legal services. Nevertheless, certain types of advertising by lawyers create the risk of practices that are misleading or overreaching and can create unwarranted expectations by persons untrained in the law. Such advertising can also adversely affect the public’s confidence and trust in our judicial system. 

In order to balance the public’s need for useful information, the state’s need to ensure a system by which justice will be administered fairly and properly, as well as the state’s need to regulate and monitor the advertising practices of lawyers, and a lawyer’s right to advertise the availability of the lawyer’s services to the public, these rules permit public dissemination of information concerning a lawyer’s name or firm name, address, and telephone number; the kinds of services the lawyer will undertake; the basis on which the lawyer’s fees are determined, including prices for specific services and payment and credit arrangements; a lawyer’s foreign language ability; names of references and, with their consent, names of clients regularly represented; and other factual information that might invite the attention of those seeking legal assistance. 

Regardless of medium, a lawyer’s advertisement should provide only useful, factual information presented in a nonsensational manner. Advertisements utilizing slogans or jingles, oversized electrical and neon signs, or sound trucks fail to meet these standards and diminish public confidence in the legal system. These rules do not prohibit communications authorized by law, such as notice to members of a class in class action litigation. 

2.  False or Misleading information.  This rule governs all communications about a lawyer’s services, including advertising permitted by this subchapter. Whatever means are used to make known a lawyer’s services, statements about them must be truthful. This precludes any material misrepresentation or misleading omission, such as where a lawyer states or implies certification or recognition as a specialist other than in accordance with this rule, where a lawyer implies that any court, tribunal, or other public body or official can be improperly influenced, or where a lawyer advertises a particular fee or a contingency fee without disclosing whether the client will also be liable for costs. Another example of a misleading omission is an advertisement for a law firm that states that all the firm’s lawyers are juris doctors but does not disclose that a juris doctorate is a law degree rather than a medical degree of some sort and that virtually any law firm in the United States can make the same claim. Although this rule permits lawyers to list the jurisdictions and courts to which they are admitted, it also would be misleading for a lawyer who does not list other jurisdictions or courts to state that the lawyer is a member of The Florida Bar. Standing by itself, that otherwise truthful statement implies falsely that the lawyer possesses a qualification not common to virtually all lawyers practicing in Florida. The latter 2 examples of misleading omissions also are examples of unfair advertising.

3.  Prohibited information 

The prohibition of statements that may create “unjustified expectations” precludes advertisements about results obtained on behalf of a client, such as the amount of a damage award or the lawyer’s record in obtaining favorable verdicts, and advertisements containing client endorsements or testimonials. Such information may create the unjustified expectation that similar results can be obtained for others without reference to the specific factual and legal circumstances. 

The prohibition of comparisons that cannot be factually substantiated would preclude a lawyer from representing that the lawyer or the lawyer’s law firm is “the best,” “one of the best,” or “one of the most experienced” in a field of law. 

The prohibition of endorsements precludes endorsements or testimonials, whether from clients or anyone else, because they are inherently misleading to a person untrained in the law. Potential clients are likely to infer from the testimonial that the lawyer will reach similar results in future cases. Because the lawyer cannot directly make this assertion, the lawyer is not permitted to indirectly make that assertion through the use of testimonials. 

This rule prohibits visual or verbal descriptions, depictions, or portrayals, or illustrations in any advertisement which create suspense, or contain exaggerations or appeals to the emotions, call for legal services, or create consumer problems through characterization and dialogue ending with the lawyer solving the problem. Comment 

4.  The disclosure required by this rule is designed to encourage the informed selection of a lawyer. A prospective client is entitled to know the experience and qualifications of any lawyer seeking to represent the prospective client.

5.  Requiring advertisements to be approved prior to publication or dissemination will insure that adverstisements are fair, not deceptive, and maintain the dignity of the legal profession.

Discuss the validity of these rules under the First Amendment.

10.
A minister of the Serpent Survivalist Church preaches that those who truly believe in the power of God will be able survive a bite by a poisonous rattlesnake.  After the last “test of faith” 2 congregants died.  The local prosecuting attorney from Wayback has brought murder charges against the minister because he obtained and held the snakes as they bit the 5 congregants who underwent the “test of faith.” 

The minister claims that the prosecution of him violates his Free Exercise rights under the First Amendment and moves to dismiss the claims.  You are the judge.  How do you rule, and why?

11.
The military allows grave markers to have religious symbols as decided by the deceased soldier’s survivors, provided the symbols are from the approved list.  See http://www.cem.va.gov/cem/hm/hmemb.asp for the approved list showing the 36 various markers including symbols for Christians (may denominational variations), Jews, Muslims, Buddhists, Hindus, Sikhs, Sufis, Humanists, Bahais, Athiests, Mormon, Native Americans, Unitarians, and others.  But the five pointed star (pentacle) is not on the approved list.
The widow of Sgt. Patrick D. Stewart requested that she be permitted to place a Wiccan pentacle on his marker.  Stewart, a Wiccan, was killed in Afghanistan on Sept. 25, 2005. The Nevada resident was a highly decorated Army soldier who was awarded the Bronze Star, the Purple Heart and other honors. 

The Department of Veteran Affairs has consistently and repeatedly denied the request from Stewart and all other wiccans or others who want a pentacle as the religious symbol.

Consider the constitutional issues raised.

12.  Bob and Ray, a same sex couple, sought a marriage license in the State of Maryland.  Bob and Ray are both male.  The application was denied on the grounds that the Maryland legislature in 1973 passed a law that defined marriage as between one male and one female.

Bob and Ray have sued on the following theories:

a.
Equal protection violation on the basis of sex

b.
Equal protection violation on the basis of sexual orientation

c.
Denial of a fundamental right – the right to marry

d.
Denial of substantive due process 

a.
Consider and assess each theory.  In the course of doing so, clearly articulate the appropriate standard of review and why that is the standard to apply.  Make arguments based only on federal law, not on Maryland State law.

b.  Assume the same facts as above, but assume that Maryland law uses strict scrutiny for sex or gender discrimination.  Does the result change?  Is the Maryland use of strict scrutiny for sex or gender discrimination lawful under the U.S. Constitution’s Supremacy Clause?

13.   A web site sells materials stating that individuals can legally stop paying taxes.  The materials have been judicially determined to be false – people are legally required to pay taxes.

The government sues to get an injunction against the website publishing the materials and the ideas.

You are the judge.  Make and explain your ruling.

14.  The State of Pennassippi passed a law which reads as follows:

§101  It is lawful for any employer, apartment owner, restaurant, hotel, or educational institution to refuse serve or rent to or hire or otherwise to take actions which exclude people from their establishments or from their services or properties on the basis of sexual preference.

§102  No company doing business in Pennassippi is allowed to give benefits to anyone other than a lawful spouse or dependent.  

§103  No civil union or marriage between same sex partners will be recognized in Pennassippi for any purpose, regardless of where the civil union or marriage took place and regardless of whether it is lawful in other jurisdictions.

§104  Any person that is licensed by the state or a city or county or other municipal subdivision is prohibited from knowingly rent to homosexual couples. 

§105  Any person that knowingly violates any of these provisions is guilty of a misdemeanor and upon conviction is barred from holding a license to conduct the applicable business involved for a period not to exceed 5 years.
Two couples wanted to rent both the upper unit and the lower unit of a duplex (a house with exactly two rental units).  The first couple presented themselves as Mary (Moss) and John Johnson.  The second couple presented themselves as Joachim (Jones) and Mandy Mitchell.  Joachim and Mandy passed themselves off for purposes of renting as husband and wife (the Mitchells) and Mary and John did the same as the Johnsons.

In fact, neither couple had been lawfully married in Pennassippi nor anywhere else.  Furthermore, the actual living arrangements were Mary Moss with Mandy Mitchell and John Johnson with Joachim Jones.  All four were homosexuals.  

After 6 months, Crin Capin, the owner and named licensee of Sensible Rentals, Inc. (the title holder of the duplex), discovered the deception, but did nothing about it.  One year after the initial rental, the Pennassippi District Attorney (DA) for the city learned of the actual living arrangements.  Rather than filing suit immediately, the DA wrote a letter to Sensible Rentals demanding that it cease and desist from renting to homosexual couples in violation of the law.  Sensible Rentals is licensed to own and operate rental units in the city.

Capin has come to you for advice on how to proceed.  Advise him on the federal constitutional issues.

15.  A television satirist, Amy Teller, hosts a half hour show each week on a cable network dedicated to comedy shows of one type or another.  The host has announced her intention of running for president as a “favorite daughter” of her home state of Alaska.  (A “favorite son” candidate is a person from the state who is not really running for president, but who gets the party’s delegates for the national convention and so has power to sway a close nomination if no one has a majority of the delegates.)  

She made the announcement and has done all of her campaigning in her character she calls “Nan Poulter.”  The Poulter character is a right-wing commentator on a recurring sketch on the show.  To raise money she has a corporate sponsor, Gas-X, a real product designed to reduce gas-induced abdominal discomfort and flatulence.  She regularly says things like, “This campaign is brought to you by Gas-X – dedicated to stopping global warming caused by bloated politicians in Washington.”

There is no doubt that this direct corporate sponsorship would be illegal under federal election laws for any candidate for president.  She has not registered with the Federal Election Commission nor has she done what is necessary to get on the ballot in Alaska, though she keeps saying that “when the time is right she will do what is necessary and proper.”   

She has now been sued by three separate persons in three separate lawsuits:  

1.
First is Ann Coulter, a right wing political commentator who Teller’s commentator character mimics in name, appearance, style, and content.  She has sued for defamation.

2.
The second plaintiff is the Alaska senator, Bill “Big” Winder, whose picture is always shown on the screen immediately after the Gas-X commercial or after or while Nan Poulter plugs Gas-X during her commentaries.  He too has sued for defamation.

3.
The third plaintiff is the Federal Election Commission alleging that Teller/Poulter is violating many FEC regulations and federal election laws, including in particular the corporate sponsorship.  Assume all of the regulations and federal election laws are constitutional on their face and as applied to serious candidates.

Consider the free speech issues under the federal constitution for each of the three suits.  

16.
Starbucks County in State of Sleeplessania passed a law that provides as follows (this is intentionally not a well-drafted ordinance):

101.
All parents or legal guardians of children under the age of 20 who have not yet graduated from high school are entitled to choose the means of elementary and secondary education of their children.  They may home school the child or children, they may enroll them in the public schools, or they may enroll them in any accredited elementary or secondary school that meets the standards of the with respect to the qualifications of the teachers for the subjects required to be taught.

102.
No public funds are to be used to pay for religious courses.

103.
No public funds are to be disbursed directly to schools except at the direction of parents with children enrolled in those schools.

104.
The school vouchers are to be given to the parents upon their request, one for each child of theirs enrolled in a non-public school.  The parent is then to deliver the voucher to the school which in turn is to submit it for redemption to the Starbucks County School Board which is to honor the voucher by paying to the school submitting the voucher an amount equivalent to the per capita cost of educating students in the public schools, less 10%.

The Young Earth Creationist School (YECS) is wholly owned and run by the Televangelical Church of the Nation and God, a fundamentalist Christian church.  In addition to meeting all of the county accreditation requirements, the school requires all students to spend 20% of their class time studying the Bible and the Televangelical Church’s theological teachings, especially on creationism under which the students are taught that the earth is about 6000 years old (using a slightly modified version of Cardinal Usher’s calculations).  This is, of course, contrary to all of the scientific evidence from physics, chemistry, geology, and biology.  The Televangelical Church also teaches that evolution is wrong.  Instead, stemming from the Fall in the Garden of Eden, the world is undergoing devolution, descending from a previous condition of perfection to the current state of accelerating decay.

Consider constitutional religious freedom issues raised by the facts.

17.
Now assume the following modification of the facts of hypo 16:

One of the standards for accreditation states as follows:

Schools are required to teach earth science, physics, chemistry, biology, (including evolution) to all students at grade appropriate levels.

The school has just this year refused to use any of the science texts approved by the school board.  Instead, it uses textbooks published by the Christian Publishing House which do not teach evolution or the scientific understanding of physics, geology, or biology.

Consider constitutional religious freedom issues raised by this development.

18.
Consider how your analyses in hypos 16 and 17 changes depending upon your underlying theory of interpretation for the freedom of religion provisions including in particular the following:

Accommodation

Coercion 

Deference

Effect – Substantially advancing

Endorsement

Entanglement

Equality

Neutrality

Purpose

Separation

19.
The State of Regretsland passed a law that provides as follows:

11.
All pharmacists licensed by the state must dispense all lawful drugs upon lawful request.  For prescription drugs a prescription is required.  For restricted-access non-prescription drugs, no prescription is required and the person requesting the drugs must be 18 or older.  For all other over the counter drugs any lawful patron may purchase the drugs.

12.
A pharmacist may refuse to dispense any drug only if the refusal is based upon religious conviction, and provided that another licensed pharmacist is present to dispense the drug.

Marty Ray is a licensed pharmacist in Regretsland who works at the local MartMart, a big box store with a pharmacy in it.  MartMart is the only pharmacy for 40 miles.  It typically just has one pharmacist on duty, though there is some overlap between the day pharmacist and the evening pharmcist in the busiest times between 3 pm and 6 pm.

Marty Ray has seniority and so works from 10 am to 6 pm Monday through Friday.  Another pharmacist works the daily early shift from 6 am to 10 am and on weekends, and the third works daily from 3 pm to 9 pm and on weekends.

Marty Ray refused to sell the morning after pill to Kara Smith when she came in at 11:00 am on Friday after a hard night of partying on Thursday (celebrating a friends engagement).  The pill is not a prescription pill, but cannot be purchased over the counter.  It must be specifically asked for and must be dispensed by a licensed pharmacist.  Smith did indeed become pregnant and one year later sued Ray for violation of the statute and for professional malpractice.  Smith also has sued MartMart for violating the law in refusing to dispense the drug to her.  Smith is seeking $500,000 as the cost of raising the child, plus another $1,000,000 for pain and suffering and humiliation, plus another $1,000,000 in punitive damages.

Ray cannot, for religious reasons, argue mitigation (i.e., getting an abortion), though MartMart does argue that.  Ray asserts that he is not bound by the law because of his free exercise rights.

Consider Ray’s free exercise defense.
20.  In the town of Backwater there was one high school.  In the schoolyard was one shade tree.  Before and after school, at lunchtime, and at recess for as long as anyone could remember only white students would congregate under that tree.  At a school assembly a black student asked whether blacks could sit under that tree.  The principal responded, “Yes.  Of course.  No discrimination is allowed here.”

The next morning, as students came to school, there were three hangman’s nooses hanging from the tree.

When the principal found out who hung the nooses, he expelled the three white students from the school.

The three students sued for readmission on the grounds that they were merely exercising their free speech rights.

Consider the federal free speech issues.

21.  The State of Events passed a law that prohibited convicted sex offenders from living within 1000 feet of a school, playground, religious institution building (e.g., church or mosque), school bus stop, child-care facilities, or other place where children congregate.

In some smaller towns, this statute effectively completely excludes convicted sex offenders from living there, even if the offender’s family still lives there and would welcome the offender back.

Harold Ofensa and his wife lived in a house just outside of the developed area of Past, a small town in Events.  Over time the town expanded such that in 10 years, it engulfed Ofensa’s home.  Two years later, 12 years after Ofensa first bought the house, a day care facility moved in about 500 feet away from the Ofensa residence.  The Past police chief, in compliance with the state law, ordered the Ofensas to move.  They refuse to move.

Consider the federal constitutional issues.

22.  The City of Chicanapolis in the State of Indinois has a gun control law that provides 

a. Sale and purchase of handguns within the city are banned as of January 1, 2009.

b. Handguns registered with the city before the effective date of the ordinance (January 1, 2009) may be kept within the city limits.  Any handguns not registered before January 1, 2009 may not be kept within the city limits.

c. Anyone keeping a handgun within the city limits must complete a city certified gun safety course by February 1, 2009.

d. Handguns may not be carried concealed or unconcealed within the city limits without a permit issued by the city.

e. Handguns lawfully registered and kept in homes must be kept unloaded with a trigger lock or disassembled or otherwise rendered inoperative.

f. Provisions of this ordinance are severable from each other.  In the even a provision is declared unconstitutional, the other provisions will remain in effect.

Consider the federal constitutional issues.

23.  The Village of Wasina in the State of Alasota had a public park in which in 1971 it displayed a granite monument on which were carved the Ten Commandments (Protestant version, from the New Revised Standard edition of the Bible).  No one objected.

Twenty-five years later, in 2006, the Atheist Freedom Sect wanted to have its 5 Cardinal Tenens Displayed in the same park.  The  Five Tenets are:

1. There is no god. Period.

2. The way to understanding is through investigation and study of the natural world and universe.

3. Meaning comes from action.

4. Morality is based on human consent achieved through received wisdom and ongoing experimentation.

5. We are all in this together.

The Village refused to display the Five Tenets.

Consider the federal constitutional issues reasonably raised by the facts.

24.  The City of Durasisko passed a law which provides:

No person may display grotesque, gruesome, or viscerally disturbing images which may be seen by the public at large from public areas such as streets, parks, other roads, or other outdoor venues.

This law does not apply to showings of films or pictures or other works in enclosed spaces even if those spaces are open to the public.

End Violence Now (EVN), a nonprofit, non-governmental organization, has started a campaign to end the use of military force, torture, abortion, death penalty, and abuse by police.  They have made documentaries, posters, a website, direct mail flyers, and email letters to send out.  The posters and pictures in the email and on the website contain graphic photos of people killed in war, bodies dismembered by bombs exploded in war, torture victims with burns and bruises, aborted fetuses, people killed by the state carrying out the death penalty by hanging, electrocution, and lethal injection, and documented victims of police abuse.  

a. The city attorney for the City of Durasisko has gone to court to seek an injunction against EVN distributing or displaying any of its works in areas that might be seen by the public.  The city is not trying to stop the distribution of the works through other channels or the  showing or display of the works in theaters or homes or elsewhere.

b. Assume the same facts, except assume that EVN has displayed the pictures on billboards, in posters on telephone poles, on its website, and in emails spammed to huge numbers of anonymous recipients.

Consider the first amendment free speech issues raised by the facts.

25.  James County passed a law which provides:

No person may disrupt private life transition ceremonies including in particular weddings, funerals, coming-of-age ceremonies, and similar ceremonies of similar weight an importance.

Disruption includes picketing, demonstrating, making loud noises including speech, impeding passage, and the like.

Anyone violating this ordinance is guilty of a misdemeanor punishable by $1000 fine and not more than 90 days in jail.

A physician who performed abortions at an abortion clinic was murdered by an anti-abortionist.  At the cemetery at the last part of his funeral ceremonies, an anti-abortion group calling itself “The Saviors” set up pickets and had a sound truck and huge six foot by eight foot posters showing aborted fetuses.  They were assembled on the street at the entrance to the cemetery and strategically located at the nearest public street to the actual burial site where the body was to be interred.

The volume was high and effectively drowned out the words being said at the grave site.

The police arrived and arrested the demonstrators and charged them under the private ceremony ordinance noted above.  

Consider the first amendment free speech issues raised by the facts.

26. The State of Incivility recognizes the tort of intentional infliction of emotional distress.  The elements are:  

1. Defendant acted intentionally or recklessly; and

2. Defendant’s conduct was extreme and outrageous; and

3. Defendant’s act is the cause of the distress; and

4. Plaintiff suffers severe emotional distress as a result of defendant’s conduct.

A physician who performed abortions at an abortion clinic was murdered by an anti-abortionist.  At the graveside service at the private cemetery as the last part of his funeral ceremonies, an anti-abortion group calling itself “The Saviors” set up pickets and had a sound truck and huge six foot by eight foot posters showing aborted fetuses.  They were assembled on the public street at the entrance to the cemetery and strategically located on the nearest public street to the actual burial site where the body was to be interred.

The volume was high and effectively drowned out the words being said at the grave-side service.

The widow of the deceased physician, Sybil, sued The Saviors for intentional infliction of emotional distress (IIED).  She properly alleged all four elements.  The Saviors move to dismiss on the grounds that their conduct is protected by the First Amendment.

Consider the constitutional issues raised by the facts.

27.  After the events described in the preceding problem, James County (where the incident took place) passed a law which provides:

No person may disrupt private life transition ceremonies including in particular weddings, funerals, coming-of-age ceremonies, and similar ceremonies of similar weight an importance.

Disruption includes picketing, demonstrating, making loud noises including speech, impeding passage, and the like.

Anyone violating this ordinance is guilty of a misdeameanor punishable by $1000 fine and not more than 90 days in jail.

At the time of the graveside service of a marine who had been killed in active duty in Afghanistan, an ant-war protest group picketed the entrance to the private cemetery and, as did the abortion protestors in problem 25, they set up a sound truck and huge banners protesting the war and calling the dead marine a war criminal.

The police arrived and arrested the demonstrators and charged them under the private ceremony ordinance noted above.  

Consider the constitutional issues raised by the facts.

28.  Shana Smith and Inara Intem were a lesbian couple who had lived in the State of Texlahoma for more than a decade.  They would get married if the state allowed it.  They have had a personal commitment ceremony, but they are not legally married.  

They decided they wanted a child and that Intem should be the one to get pregnant.  They went to a private fertility clinic in Lomexas, the capital city of Texlahoma, for Intem to be artificially inseminated by a physician at the clinic.  The physician, Dr. Laura Eslin, refused on the grounds that Intem was not married and that she (Dr. Eslin) had moral objections to insemination of a woman who is not married.

The State of Texlahoma has not recognized same sex marriage by statute or by court decision.  Texlahoma also does not have a civil union statute.  

After the story hit the Lomexas Daily Express newspaper and the local television and radio news stations picked it up, Governor Bobton said, “We don’t and won’t recognize gay marriage in this state, and do not want illegitimate children running around being burdens on the good, God-fearing taxpayers of the great state of Texlahoma.”  The state attorney general said, “I’ve studied the law on this issue and think that it is clear that the state’s interest in stable families, in children being raised by a father and a mother, and in protecting the sanctity of marriage support the state’s position on this.  And I think the doctor did nothing wrong at all.”

Dr. Eslin was licensed by the state, as all medical doctors are, and under state law, a physician cannot refuse to treat anyone on the basis of the patient’s sex, race, ethnicity, national origin, religion, or color.  Under state law a medical doctor can refuse to enter into a doctor-patient relationship for any non-emergency medical procedure and can refuse to perform abortions or prescribe any sort of birth control.  A physician can refuse to provide medical services to a potential patient for no reason or any reason other than those prescribed by statute.

Intem and Smith complained to the State Physician Licensing Board about Dr. Eslin’s refusal to treat Intem, claiming that it was improperly based upon sex and sexual orientation.  The State Board investigated and issued a one line decision:  “Dr. Eslin cannot be forced to perform any elective medical treatment by the state and can lawfully refuse to provide fertility treatments to an unmarried woman.”

Consider the federal constitutional issues reasonably raised by the facts.
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