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General instructions

1.
You have three (3) hours for the exam.

2.
Times noted for the questions reflect the amount of time I estimate it would take to answer each question.  They may not add up to 3 hours, but you have 3 hours for the exam.  Please note that although the time noted for each question does relate somewhat to the points for that question, it does not do so in a strict one-to-one fashion.

3. 
There are three (3) questions worth 40, 50, and 60 points respectively for a total of 150 possible points.  

4. 
Write legibly and clearly in blue or black ink.

5.
Use headings as appropriate.

6.
Respond to the question asked, not to questions that might have been asked.  Even within your responses, do not spend time on matters that are not issues just to show me how much you know.  This exam tests professional judgment as well as knowledge of copyright law.

Permissible exam materials

This exam is completely open book.  You may use any materials you bring with you to assist you during the course of the exam including but not limited to the text, handouts, commercial outlines, personal outlines, notes, hornbooks, pre-prepared answers, etc.  Computers, cell phones, electronic communications devices, and other electronic devices are not allowed.

Exam components

The exam consists of (1) this instruction page, (2) the 3 questions on the 1 page following these instructions, and (3) the fact pattern attached hereto.  Although the fact pattern attached to this exam is substantially the same as the one distributed in class several weeks ago, be sure to use the exam fact pattern attached hereto in answering the questions because some of the paragraphs relating to the specific questions asked have been edited and a few facts added, changed, or clarified.
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Question 1.  50 minutes.  40 points.

Using the law, policies, purposes, and principles of copyright law, consider the copyright issues related to Whant’s speech in paragraphs 43-58.  

Question 2.  60 minutes.  50 points.

Using the law, policies, purposes, and principles of copyright law, consider the copyright issues arising from paragraphs 33-35 (concerning the “Top Talk” stage show).

Question 3.  60 minutes.  60 points.

Consider the actions of Barone, Flying Fur, and Carn under §1101 and §110(4) of the Copyright Act.
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The Juggler 

1. Sham Gliss was a juggler.  No doubt about it.  And not just  with respect to balls or pins or torches.  No, he was a juggler in how he lived his life.  Whether it was women or business or one part of his life or another, he was a juggler.

2. As we approach our subject, he is on stage, doing a three sabre juggling routine to music.  It is the finale of a 75 minute show which involved a few other performer as well.  The music is Aram Khachaturian's “Sabre Dance” from his 1942 ballet Gayaneh.  The performance is by the Berliner Philharmoniker, Seiji Ozawa, conductor. http://www.you tube.com/watch?v=eUFWaauGPCs .  

3. Gliss wrote out the juggling routine in an idiosyncratic notation with his notes handwritten on the sheet music for the “Sabre Dance.”  He noted when to do regular cascade, when to do one-handed, when to do circular patterns, behind the back, spins, balances, and other assorted standard juggling tricks done with blades.

4. He finishes the show with flicking an apple up from the floor into the juggling pattern and then chopping it with the flying blades as the apple drops.  He ends right on the last beat of the music.

5. In the middle of the auditorium a juggling fan, Amilla Artet is making a streaming video of the performance via her cell phone.  The video is streamed live to her boyfriend who had a ticket, but was unable to attend at the last minute due to being called away on a work emergency.

6. A few rows back, another fan, Baren Barone, was video-taping the performance.  Barone planned to show the tape to his juggling club, Flying Fur, so they can possibly learn some new techniques or maybe imitate the program.

7. Gliss had not made a video recording of his performance.

8. A week after Barone taped the show, he showed it to Flying Fur.  Cari Carn attended that day and was so impressed, she got a copy of the tape and uploaded it to youtube later that day.

9. Within two weeks, three other juggling routines were posted using Sabre Dance as the music.  One, Danni Dark, used torches and instead of cutting an apple, roasted a marshmellow.  

10. Another mimicked Gliss’s routine exactly, except for the last thirty seconds the juggler, Emile Emory, used five sabres.  

11. The third was more of a burlesque with more humor, including drops, pauses, and ends with the juggler, Faren Farl, being stabbed by the three sabres in the back as he prematurely bows, forgetting that the sabres were still up in the air.  This, of course, was just a sight-gag–Farl was not really stabbed or hurt.

12. George and Martha Wolfe, and their children John (9) and Elizabeth (7), were regulars on the renfaire circuit. http://www.renfaire.com/ .  As part of their routine, George did the same Gliss routine, complete with the same music.  

13. Gliss had been a regular on the renfaire circuit, but with his newfound fame, he has been playing auditoriums and other venues, but he still played one weekend at the Minnesota Renaissance Festival.   As it happened, he happened to be at the Minnesota Renaissance Festival at the same time as the Wolfe Family.  The Wolfe Family generally did 3 or 4 weeks at each fair before moving onto another one.

14. So it was no surprise that Gliss discovered that George Wolfe was doing that particular part of his act.  The Wolfe family act involved juggling and tumbling and balancing acts of various sorts.  Each act was about 45 minutes long with the Gliss bit being 3 minutes of the total show.

15. Gliss juggled not only balls, knives, pins, and torches, but various businesses as well.  Indeed, one of his business interests was in fact as a partner in one of the smaller renfaires around the country.  This one was the  Howard County Renaissance Faire (HoCo RenFaire) in the State of Delmarva.

16. To promote his fair, Gliss regularly took still photos of various acts and performers which he would then use on posters and on his various websites.

17. He also made video recordings of various acts with sound and images and posted them on youtube as well as on his website and wherever he thought they would get good exposure online.  

18. While the fair was playing (6 weekends in late summer/early fall), he also ran ads on TV and radio featuring clips from the various shows.

19. At the HoCo RenFaire were many shows.  One in particular was unusual for the RenFaires, but not completely unique.  The HoCo RenFaire had a Hobbiton village modeled after Hobbiton in Tolkien’s works.  Indeed, it had actors playing the parts of Gandalf, Bilbo, Frodo, Galadriel, Gimli, and Elrond.  Of course, these characters are all fictional and there were not real such characters at real renaissance fairs and in general renfairs try for a certain ambiance of authenticity, but are not strict about it.

20. The characters dress as they do and look as they do in the Lord of the Ring trilogy as directed by Peter Jackson.  

21. Twice daily the Hobbiton characters re-enact scenes from the Lord of the Rings trilogy, adapting language from the book and from the movie.  

22. Other times during the day they wander the camp in character.  Gandalf does magic tricks befitting a magician.

23. The various characters also recite tales and poetry appropriate to their fictional roles, dwarf, elf, or hobbit.

24. Another HoCo RenFaire act is a humorous abridgement of seemingly all of Shakespeare’s plays into one comedic tragedy of just 20 minutes duration called “Suddenly Shakespeare.”  It is very witty and clever and a great crowd pleaser.  Many authors and performing companies have done Shakespeare abridgements of a similar sort and the company performing at this fair had seen several of them over the years.

25. The members of the troupe (Sally, Sharon, Sharma, Sam, Shalki, Sanford, and Shana) had collaborated on developing the piece.  One of them would write a bit, then the others would build off it.  Sometimes they would develop parts of the script through improvisation, limited, of course, to using Shakespearian quips, insults, and quotes. 

26. The troupe called themselves “Suddenly Shakespeare.”   They had a business manager/agent (Magenta) (who was not an actor or writer) who handled all of the bookings and money for the troupe.

27. Some years back Magenta had talked the troupe into incorporating so that now they were all paid by Suddenly Shakespeare, Inc. (SSI).  SSI pays their wages, withholds taxes, takes in all the money, has the bank accounts in its name, and has all the bookings in its name.

28. The troupe has never registered any copyright in the script.  Also, the actual performances vary somewhat with certain ad libs and topical commentary tossed in from time to time.  And, over the course of a year as much as 10% of the show will be changed intentionally.  

29. Over the past 5 years about 35% has been changed.  In addition, two actors left 3 years ago (they had been involved in the original script).  Most of the changes happened with the two new actors who replaced the original ones.

30. Once or twice each year the troupe videotapes the performance for use in promotion and advertising.  The script is updated irregularly by one of the performers (Shalki) who also acts as the leader and director of the troupe, to the extent anyone does.  Mostly it is a collaborative group without being closely led by any one person.

31. Oftentimes the funniest bits come from improvised responses of troupe members to heckling from the crowd.  

32. Recently, one of these episodes made it onto youtube in a videotape made by a person attending the show – just a 3 minute clip of the exchange.  The heckler got a laugh, but in the next couple of minutes, the heckler was reduced to jelly by the Colbert-quick wit of the  actors on stage.

33. Another stage show, much less popular, but interesting to a steady subset of the visitors, was “Top Talk.”  In this show actors playing various religious leaders and philosophers throughout history (in costume) would consider a variety of weighty issues of philosophy, religion, and contemporary politics, along with less substantial fare such as which fast food was better and why (including such lame witticisms as the Buddhist preferring one particular restaurant because the food embodied the middle way – bland, tepid, and nourishing).

34. Although most of  the works being quoted, recited, or referred to were long since in the public domain, some were not, such as parts of the more esoteric (and not generally available) works of Scientology founder L. Ron Hubbard and some of the unpublished, secret works of the Scottish Rite Masonic Temple.

35. The Top Talk performers were local Ph. D. students who were paid directly by HoCo RenFaire which had also paid for the development of the basic script some years before.  Since then, over the years the Top Talk script had been refined and revised to be more sophisticated and clever and it was revised each year, and sometimes more frequently, to remain topical on current developments.

36. At the HoCo RenFaire were many artisans hawking their wares from various tents and booths.  Also, some of them were set up to do their work there, especially blacksmiths working with iron, silversmiths making jewelry, wood carvers, artisans doing marquetry, and potters.  

37. One of groups of artisans was working with glass.  Mostly they were blowing glass vases and bottles and other vessels.  However, one of the glass artists shaped the glass into recognizable figures.  Prominent among them were caricatures of Condoleezza Rice, John Kerry, Denzel Washington, and Julia Roberts.  

38. But what stood out most were the glasswork settings of groups of figures including:  Harry Potter and his two best friends (Ron and Hermoine) at Hogwarts School for Magic (using the movie actors as the likenesses of the characters in the story); Bugs Bunny, Daffy Duck, and Sylvester; and Mickey Mouse, Minnie Mouse, and Pluto.  While they were all clearly recognizable, they, like the glass sculptures of the faces of the real people, were done in an exaggerated caricature style which rendered them in some sense grotesque.  And yet they were fascinating because of the skill that went into making them, because of the beauty of the colors of glass used, and even because of the very distortions that attracted and repelled at one and the same time.  The artist, Arthur (Art) Glaz, had posted a note on the display case.  The note read:  “These grotesques are commentaries on the way we are manipulated by celluloid images made by venal capitalists.”  

39. Oftentimes visitors would take pictures of themselves with the townsfolk (actors dressed in medieval styles and playing various roles such as itinerant minstrels, fools, lords and ladies, and so on.

40. Some patrons would video record whole acts.  For the most part this was allowed even though the notice at the front gate said taping performances was prohibited and permission had to be obtained for photographs.

41. One visitor, Paula, used her cell phone video feature to contemporaneously send an audiovisual image of the Suddenly Shakespeare performance via the cell phone network to her shut-in grandmother who many years ago had been a Shakespearian actress herself.

42. On one stage were various political speeches.  Though these were anachronistic, it was a popular feature.  The speakers were talking politics, some of which was appropriate to the age, but most was not, even though the speaker declaimed in a faux Elizabethan style and were dressed in medieval robes suitable for clerics or academics. 

43. One speech, written and performed by William Whant, was on political reform and freedom under the Magna Charta, but then as Whant warmed to his topic, the speech would transmute into some familiar phrases from Martin Luther King, Jr.’s “I Have a Dream” speech, particularly the “I have a dream” paragraphs and the “Let freedom ring” paragraphs.

44. But then something even more strange happened.  After a couple of the familiar quotes beginning with the refrain “I have a dream today . . .,” the performer started to go into quite different territory.  This is pretty close to part of what the performer said:

45. I have a dream that one day all black men and women will receive their 40 acres and a mule.

46. I have a dream that one day no child will be left behind, black or white or any other color or background;

47. I have a dream today that one day for all peoples the four freedoms will become real:

48. Freedom of speech and expression; 

49. Freedom of every person to worship God in his own way; 

50. Freedom from want, and 

51. Freedom from fear.

52. I have a dream today that imaginings become real:

53. No possessions

54. No hell below us – above us only sky

55. No religion, too

56. All the people, living life in peace.

57. You may say I’m a dreamer, but I’m not the only one.  I hope one day you’ll join me and all the world will live as one.

58. Gliss listened to the speech, and of course recognized the four freedoms as coming from Franklin Delano Roosevelt’s 1941 inaugural address and the “imaginings” as lyrics from John Lennon’s song “Imagine.”  The total montage of a speech lasted about 8-10 minutes consisting of almost all quoted material from Lincoln, King, Roosevelt’s four freedoms, and Lennon’s “Imagine.”

59. On Sunday evenings after the closing of the regular fair events, Gliss would show movies about medieval and renaissance times, including things such as “Anne of a Thousand Days,” “A Lion in Winter,” “Beckett,” etc.  The crowds were small and the screen was essentially a large , but not huge outdoor screen, and the movies were shown from a DVD through a projector.  Admission was charged.

60. During the off season, Gliss leased fairgrounds for paintball games.  At the games, they played music over loudspeakers for groups that wanted that ambience.  Some wanted the area to be silent so that they could hear the “enemy” coming – others wanted just a raucous good time.

61. Some of the artists were weavers.  They wove not just of ordinary rugs, but special rugs and tapestries with various images of stars, moons, suns, astrological signs and symbols, favorites were of dragons and ships.  Most were original works or were based on public domain works from long ago.  But some were anachronistic including scenes from the movie version of “The Lord of the Rings,” and various other sci-fi period pieces.  A current favorite was from “The Golden Compass” with the young girl riding the giant bear.

62. The weavers made rugs in two ways:  the less expensive and more commonly sold, were designed on computers and woven by computer-controlled looms.  The much more expensive and higher-quality rugs, but with simpler designs, typically, were made by hand and were one of a kind.

63. Some of the acts involved members of the audience playing some of the parts.  Typically the audience member was dressed up by the cast and for the most part made fun of on stage by being put in slapstick situations and being given straight lines to recite.  These performances were often recorded by family members of the participating audience member.  In addition the acts would sell a DVD (to be picked up later) of that particular performance for anyone who wanted it.
64. Gliss has other businesses as well he juggles many things.   One of them was a laser-tag and game emporium.
65. Gliss’s video arcade was bit different from most mall-type arcades.  It had games ranging in time from the granddaddy of them all, Pong, to much more recent console games, though the most recent was about four years old.  Each game could be played for a token or two or three.  Not only could the game be played at the arcade, but for each block of games (arranged by years), one could buy a DVD for $30.00 from which one could play that set of games on either a Macintosh or Wintel computer.

66. The DVD had both the necessary emulation software for the game and the game programs themselves.  The emulation software was software that ran on either the Windows platform or the Macintosh platform (and for some later games, the Linux platform) and which allowed the user to play the particular game.  The game software expects to “see” certain things when it gets input and when it outputs signals.  The emulator captures the output signals and translates them to the particular operating system (Windows or Mac) in a way that results in proper output to the screen, and input from the keyboard or control pad.

67. Some of the games, especially later games, have security code handshakes built into them.  The emulators provide the necessary handshake as well.  These security codes and handshake systems do not have any function in playing the games proper; they are just intended to keep people from making and distributing pirated copies.

68. The emulators do not say that they are licensed by Microsoft (Windows), Apple (Macintosh), Sega, Nintendo, Sony, Midway, or any of the other game developers and manufacturers whose games are being played on the original machines in the arcade.

69. One person went from station to station buying one of each of the DVDs.  Professor Illyf wanted the games because she teaches a course entitled “Technology and the Law” and used them to illustrate copyright principles.  

70. Gliss also was in the game development business.  He didn’t develop the games himself, but he came up with ideas and hired programmers to do them for him.  

71. One of his programmers was named Harris.  Harris rarely bought video games, preferring to make them.  But one day while shopping the new game consoles, he saw one that interested him and bought it.

72. When he got home, he found that his various video game players were not compatible with the new DVD for the game he had just purchased.  He silently cursed himself for making such a silly mistake.  He of all people should have checked compatibility.  But, the hacker in him resserted itself and he went online to try to find a way to be able to play this game on his computer.

73. Online he found a program that would decrypt the DVD anti-copying technology available for free.  He also found website that listed all the calls and connections necessary to communicate with the video game player.  Both of these sites were providing the information and software free of charge and both disclaimed any copyright interest in their work.

74. So, armed with these tools, he wrote a program to play the game on his computer.  It didn’t work at first, but after a couple of days of debugging, he got it to work.  It did not work as elegantly as the game on the video game console, but it could be played on his computer.

75. He then posted his program online, dedicating it to the public domain.  He called his program “VGP3 Emulator.”  VGP3 was the tradename of the game console for the game he purchased.

76. Though he did not do any advertising, word spread among the gamers community online that this emulator was available, and his website began to get many hits and many downloads of the program.  Eventually the program was posted on many websites and was made available through peer-to-peer software, like Grokster, but which was not being marketed for illegal copying.  The P2P software was called “BitPrince.”

77. Gliss was an adherent of the PS-ILO sect.  This is some background on the PS-ILO (pronounced “sy-lo”) sect.  

78. PS-ILO stands for “PS – I Love You.”  “PS” stood for “Personal Salvation.”  The religious texts seemed to ramble and seemed mostly to be a set of incoherent teachings, more like a slightly confused grandparent giving advice to a child coming of age than teachings of a religious leader.

79. The founder was Hal Sinclair.  Hal, it seemed, fought in WWI in the trenches in Europe.  There, in 1918, he had an epiphany upon recovering from a coma, a concussion, and shell shock.  Upon returning to New York in 1919, he a began a life of teaching on the streets of the city.  He would spout his beliefs and insights to whomever was passing by.  He developed quite a speech and quite collection of scraps of paper on which he wrote his beliefs.

80. Nothing much came of all of this until around 1925 when a recently-rich man (from the stock-market boom of the Roaring 20s), in quite an inebriated state, happened to hear him and was, in his words, transformed.  This man, Gatsby Stonefell, set out to spread the word.  He rented space for weekly meetings, arranged to have the writings gathered and published in book form, and arranged for some outreach, staff, and publicity.  The book, “Gift and Transformation,” was published in 1926 and did quite well–well enough to fund most of PS-ILO’s activities in the 20s.  Stonefell came up with the PS-ILO name as well.  The book was copyrighted in Sinclair’s name in 1926 and the copyright was renewed in 1954 by Sinclair.

81. Stonefell also put together a second book from Sinclair’s teachings, called “PS-ILO Arcana.”  This book was printed and was distributed only to a narrow set of adherents with the express contractual understanding that they would never disclose or discuss its contents with another who was not also a member of the Inner Group.  It listed the author as Sinclair and it was first fully compiled in 1930

82. Stonefell died in 1961.  Sinclair died in 1957, leaving Stonefell as the executor of his estate.

83. According to the online Religious Statistical Abstract, there are estimated to be fewer than 3000 adherents to PS-ILO worldwide, with most of them in the US.

84. A former adherent of the sect, known online just as ESJ, became disaffected and uploaded both “Gift and Transformation” and “PS-ILO Arcana,” on the disk, as well ESJ’s own commentary.  It turns out that all of the apocalyptic sort of quotes came from the “PS-ILO Arcana” book, the one that was not published and was not distributed to the public in general.

85. ESJ’s internet service provider was CableCast, Inc.  CableCast, Inc., provides the following services to its customers:  email, webpage space (up to 200 megabytes), discussion/chat fora, and a variety of CableCast-generated content (not as much as AOL or Yahoo, but some of the same sorts of things).

86. Gliss was also an investor in the Midtowne Gallerie, an upscale art gallery catering to certain set of wealthy patrons.  But sometimes the gallery happened upon some excellent art.

87. A few years back Gliss and his co-investor had decided to open a café when a space next to the gallery opened up for lease.  And so he did.  It serves breakfast, lunch, and early dinner and is open late for dessert and coffee for the after-theatre crowd.  It formerly did very, very well for breakfasts, serving croissants, donuts, muffins, waffles, and other high-carb foods.  But since the low-carb diets have become all the rage among his clientele, business has dropped off significantly.  Seems people just don’t want to go out in the morning for coffee (special blends, of course) and eggs, like they did for coffee and Danish.

88. Gliss was meeting  his friend, Marsha, there around 9:00 am.  It was a bit of a dreary day – seemed like it was going to rain any minute, but didn’t.  He was thinking in investing some of Marsha’s new work.

89. Marsha is an artist specializing in audio-visual works of art.  She describes her work as using the video media as artists in former times used paint.  She tries to use the extra attributes of the audio-visual media to enhance the experience of two dimensional works through motion and sound.

90. The advent of flat-screen TVs has caused a veritable explosion in demand for her work.  While previously she would do one-of-a-kind commissioned works, such as whole-wall displays, for various commercial customers, now there seemed to be an increasing demand for using the flat screen TVs as art display devices when not being used for home theater.

91. Most of the works for flat-screen TV art by others were simply of the computer screen-saver variety – especially displays of series of impressionist paintings from the 19th century.  But Marsha’s were different.  They were original works of her own and used sound, especially natural sounds or soothing tones, with them.  They also were works that transformed themselves on the screen – at first they seemed like ordinary paintings but there were subtle movements and color changes over relatively long periods of time, on the order of minutes or even hours.

92. Gliss wanted to hire Marsha to develop a work that would be included in every flat-screen a high-end national AV chain, Video Den, sold.  Video Den required that it retain ultimate control over the look of the product, but it wanted to give Marsha a relatively free hand in making it.  Video Den specified that the artwork had to come in various colors (to fit various color decorating schemes); that it had to be a sort of timeless work (to fit in with various decorating styles); that it be edgy enough to appeal to young customers looking for something new; and that it capture a sense of ethnic diversity.  And that it not be pornographic in any way.

93. The contract proposed by Gliss included the following language:

94. This commissioned work is to be deemed a work-made-for-hire by Marsha Jones for Gliss Inc., for a work commissioned by Video Den.

95. Marsha Jones agrees not to make any similar works or derivative works without the prior written consent of Gliss and Video Den.

One Year Later

96. Gliss attended the party of a well-off friend, Rana Samila, and noticed an interesting work of art on the wall.  On closer examination he discovered it was Marsha’s work he had commisssioned.  She immediately called Marsha on her cell phone – and it turned out that Marsha was just across the crowded room and they just hadn’t yet seen each other.

97. Marsha was furious.  Her work had been altered.  First, Video Den had sold not just the work and the box that holds the software that generates the images, but also a CD version on which was not only the software in object code, but also in source code.  This meant that end users could, if they knew enough about programming, alter the software and alter the work itself.  And that was what seemed to have happened here.  The Earthtones music (a group specializing in using natural sounds to make peaceful sound environments) had been replaced with Windham Hill music.  Now Marsha liked Windham Hill as well as the next new ager, but it wasn’t what she wanted for this work of art.

98. Rana then joined the two and asked, “How do you like my Art TV?”  She was unaware that Marsha was the author.

99. Gliss, playing dumb, said, “It’s wonderful!  Who’s the artist?” 

100. Rana replied, “I assumed it was Video Den.  When they sold it they asked what color I wanted and what music to go with it.”

101. Marsha jumped in at this point, “Oh!  You didn’t change the music?”

102. “No,” said Rana with surprise in her voice.  “How would I do that?”

103. Gliss then explained that Marsha was the artist and that Video Den had changed the sound without their permission.

104. Rana immediately apologized and promised to get the original sound installed right away.

105. As Rana was walking away, Gliss turned to Marsha and said, “I saw an article in the paper today about artist’s rights.  You know, the Woody Allen thing about not changing an artist’s vision.  Well, it seems that a couple of years ago our state passed the first protection for artists by a state.  Maybe you should see a lawyer about this.”

106. Marsha said, with feeling, “I will!”
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