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Introduction

Managed trade, comparative advantage, free trade, fair trade, NAFTA, GATT, dumping, retaliatory trade sanctions, quotas, balance of trade – these are but a few of the words which appear daily in the newspaper and concern the federal government, state and local governments, business and industry, labor, environmentalists, and even human rights workers as never before.  The United States, as the largest single market, and as one of the most open, if not the most open market, and as the sole remaining super-power, is a focal point for all major multilateral and many of the most significant bilateral trade activities.

Two aspects of trade which have received a tremendous amount of attention in the literature in the field in the last few years are the roles of high technology and of technology transfer in world trade, in the balance of trade, and in the development and dependency concerns of the developing world.  Since the United States is a world leader in high technology products and services, it is only natural that the United States would be a major player in this field.  Two important pieces of United States trade policies have crystallized in the past several years – obtaining better access to foreign markets for United States high-technology goods, and as a corollary, protection of United States nationals’ intellectual property abroad.  One of the major instruments of United States policy in opening markets and in attempting to improve the intellectual property protection regimes in foreign countries has been Section 301.  One of the major targets in the past decade has been Brazil.  One of the major United States industries on whose behalf the United States has worked is the computer, or informatics, industry.  This paper is a study of the use of Section 301 to coerce Brazil into improving its intellectual property protection regime and into opening its market to United States informatics products.

The major conclusions of the study are:  (1) The use of Section 301 has not yet achieved the goals of open markets and intellectual property protection in Brazil; but some progress has been made; (2) a proper evaluation of Section 301 should take into account not only the goals of the United States, but also the aims and needs of the target countries particularly with respect to the issues of development and dependency; and (3) despite its flaws and drawbacks, when used with discretion Section 301, or a provision with similar effect which would work on the international plane through GATT or through WIPO, is, along with anti-dumping and anti-subsidies countervailing duty laws, an appropriate weapon to retaliate against unfair trade practices and, if some of the theorists are correct, should help speed development and reduce dependency.  In short, if Section 301 is used as a prod rather than a bludgeon, it can help everyone.

This article is organized into several parts.  The first part briefly develops the larger context in which Section 301 operates and then explains Section 301 in some detail.  Both the history of 301 and the current version of the law are presented.  The second part focuses on Brazil.  First, some general economic, historical, and political information about Brazil is presented, then a general background in the Brazilian legal system is provided.  The Brazilian approach to imports in the informatics field can only be understood in the larger cultural and legal context in which it operates.  The second part then focuses on Brazilian informatics laws from the 1970’s through the early 90’s.  

After the first two parts have laid the groundwork, the third section presents the case study of the use of Section 301 actions against the Brazilian informatics industry and evaluates the effectiveness of Section 301 from both the narrow market-access and intellectual-property-protection aims of the law as well as from the broader perspective of the target country’s aims and goals regarding development and reduction of dependency toward the developed countries.  Ultimately, the paucity of hard data and the varied and seemingly contradictory experiences of different countries around the world make any evaluation tentative, to a fair degree speculative, and ultimately dependent upon the evaluator’s own world view.  For my part, I think that rough-riding free trade with no management, no barriers, no view to domestic needs and concerns is too extreme.  However, relatively free trade and fair trade with due deference for local conditions is probably wise for many reasons in the long run.  This world view in no small part is why I believe that the use of Section 301 in a sophisticated, moderate, and balanced way with due regard for the legitimate needs of the target countries is a good thing.

I.  Trade Laws and Section 301

A.  Overview of Trade Laws

International trade is a critical part of the world’s current economy.  The trade is conducted under a patchwork of international and domestic agreements and laws, the most fundamental of which is the General Agreement on Tariffs and Trade, commonly referred to as GATT.  In a sense, GATT forms the “constitution” or fundamental law of international trade; state parties to GATT agree to conform their domestic laws to the negotiated provisions of GATT.
 Under the original 1947 GATT the major trading nations of the world agreed to a number of very important principles and concrete steps to enhance world trade.  These ideas were most-favored nation status (MFN),
 national treatment,
 and general global reduction of tariffs.
  Additional important articles address freedom of transit for goods,
 transparency of trade policies and regulations,
 anti-quota provisions,
 and provisions allowing the imposition of duties to counter dumping and countervailing duties to offset subsidized production.
  The GATT was successful at dramatically reducing tariffs worldwide through multilaterally negotiated schedules for tariffs.

Most-favored nation treatment means that “any advantage … granted by one contracting party to any product originating in or destined for any other country shall be accorded immediately and unconditionally to the like product originating in or destined for the territories of all other contracting parties.”
  In other words, a country need not grant trade concessions, but if it does, it must do so in a non-discriminatory manner with respect to other parties to GATT.  There is not requirement that such concessions be granted to other non-GATT countries, but the MFN principle has been extended to bilateral trade relationships as well.  There are a number of exceptions, especially for developing countries, but those need not be explored here.

“National treatment” means that foreign products are to be taxed internally and otherwise treated internally the same as domestic products.  Once again, exceptions exist, especially for developing countries.

The GATT has been successful in defining and limiting the unfair trade practices which allow a state to deviate from granting MFN treatment or national treatment.  The two GATT-recognized unfair trade practices are dumping and subsidized products.  If a company has sold its products at an unfair or “dumped” price, below what the proper price should be, then the country into which the goods are being dumped can levy a duty to offset the dumped price.  Similarly, for goods produced under a national subsidy which results in their sale at an improperly low price, the affected country can levy an off-setting or countervailing duty on the affected merchandise or the same type of merchandise from the same source imported in the future.  In both cases injury to a domestic injury must be shown for the dumping or subsidy to be actionable.

GATT has numerous limits, including exceptions to and qualifications of the general GATT principles.  One of the most significant limits is that GATT only regulates the trade of products, not services, which leaves open whole fields of banking, insurance, telecommunications, and other service industries.  One exception or limit which is not recognized under GATT is the type of retaliation contemplated under Section 301. 

Although the trade law which is the subject of this article, Section 301,
 targets unfair trade practices like anti-dumping and countervailing duty (anti-subsidy) laws, it operates very differently from the those laws in a many significant ways:   (1) Anti-dumping and countervailing duties are imposed on a proportionate basis on the affected products; Section 301 duties need not be imposed proportionally and can be imposed on a whole range of related or unrelated products; (2) anti-dumping and countervailing duties are narrowly tailored to specific types of trade violations; Section 301 violations can range across the whole of economic endeavor from labor conditions to environmental issues to intellectual property issues and more; (3) anti-dumping and countervailing duties for certain types of subsidies are expressly permitted under GATT;  Section 301-type retaliations are not; and (4) anti-dumping and anti-subsidy trade laws are relatively common among the trading states; Section 301 is unique in the world.

In general, Section 301 authorizes retaliation against the products or services of a foreign country which engages in unfair trade practices which unreasonably burden United States commerce.
  The unvarnished aim of Section 301 is to level the playing field for U.S. producers of ideas, goods, and services by (1) exporting U.S. standards of intellectual property protection law,
 labor and work conditions law,
 environmental law,
 and the like, and (2) protecting U.S. industry from competition from producers in states which do not provide such protections.  Considered in isolation, the aims of leveling the playing field and of improving the lot of workers and the environment around the world are unimpeachable.  However, the mechanism for doing so, unilateral coercion through denial of access to U.S. markets, is questionable in light of extant and potential international mechanisms for resolving issues.

B.  History of Section 301

Prior to 1962 the United States had enacted several trade and tariff acts.  The first unfair trade practices act was enacted in 1922 which essentially reached dumping practices.  The Tariff Act of 1930 made a number of changes, including the addition of Section 337 which concerns importation of goods the importation of which would violate the intellectual property rights of a United States intellectual property owner.

The next major trade law leading to Section 301 was the Trade Expansion Act of 1962.
  For the first time the President was given broad, discretionary authority to retaliate against the imports from countries which unjustifiably or unreasonably and substantially burden United States commerce.
  The Senate report noted that the President was bound to exercise his discretion in light of the international obligations of the United States.
  This version of what was to become Section 301 was essentially unused and an empty letter until the substantial revision of United States trade laws in 1974.

The Trade Act of 1974 significantly strengthened the explicit authority of the President to retaliate whenever a foreign country burdened United States commerce by (1) unjustifiably and unreasonably maintaining market access barriers which impaired the value of trade agreements made with the United States, (2) unjustifiably and unreasonably discriminated against United States products, (3) subsidized exports, or (4) unjustifiably and unreasonably restricted access to products, including raw materials.
  In the 1974 Act Congress eliminated the need for the President to have due regard for international obligations.
  Despite the broadened provisions and more explicit direction from Congress, Section 301 remained relatively unused.

In 1979 Section 301 was again amended, this time as part of the trade law amendments to give effect to the Tokyo Round agreement in GATT.  The 1979 amendments primarily added more detailed administrative procedures such as requiring consultation with the foreign state and establishing the relatively formal investigation and determination and recommendation process.

Only after 1984 did Section 301 come into its own with many more actions being started.  The 1984 amendments added definitions of unreasonable, unjustifiable, and discriminatory practices
 and provided for the USTR to initiate investigations on its own,
 i.e., without a petition from an affected person or industry.  Intellectual property was explicitly added for the first time and service sector and direct foreign investment concerns became more prominent.
  In addition, the USTR was directed to prepare annual national trade estimates (NTE’s) on significant barriers to United States exports.

The law as it now exists after the 1988 amendments is summarized below.
  The 1988 act made numerous changes including adding Super 301 (since lapsed), Special 301, reducing or eliminating the necessity of showing a burden on United States commerce in most instances.

C.  The Current Law 

1.
“Regular” Section 301

Section 301 aims at protecting the rights of the United States under any trade agreement and at retaliating against certain unfair foreign trade practices.  It is divided into two sections, a “mandatory” action section
 and a “discretionary” action section.
  However, on close examination, the mandatory section is still subject to the ultimate discretion of the President with respect to imposition of any sanctions and so the “mandatory” nature of it is largely illusory.

Under the mandatory action section, the United States Trade Representative (USTR) is required to take retaliatory action against a foreign country whenever the USTR determines, under a properly initiated proceeding, either that “(A) the rights of the United States under any trade agreement are being denied” or that “(B) an act, policy, or practice of a foreign country” either “(i) violates, or is inconsistent with, the provisions of, or otherwise denies benefits to the United States under, any trade agreement, or (ii) is unjustifiable and burdens or restricts United States commerce.”
  

Before moving on to examine the numerous ways in which this section is not mandatory at all, several points of the quoted language warrant more detailed study.  Under (A), if “the rights of the United States under any trade agreement are being denied” by a foreign government, then action is to be taken.  For example, if there is an agreement to allow a particular product to be imported into a foreign country, and the product is not allowed in, then the rights would be denied and action would be appropriate under this section.  

Section (B) is significantly broader insofar as it does not require a denial of rights of the United States.  If any “act, policy, or practice” (generally are all simply referred to as “act” for the sake of simplicity) of a foreign country (1) violates any trade agreement, (2) is inconsistent with the provisions of any trade agreement, or (3) denies benefits to the United States under any trade agreement, action is mandated.  Although typically violation of a trade agreement would deny rights of the United States and denial of benefits would deny rights of the United States, an action or policy or practice “inconsistent with” the provisions of any trade agreement could include any number of steps short of a violation or an adverse affect on the rights and benefits of the United States under a trade agreement.  Furthermore, the meaning of the term “inconsistent” depends greatly on the sense of the person using it.  

But even that problem of vagueness and potential for arbitrary enforcement pales into insignificance when measured against the final extremely broad standard for mandatory action – action shall be taken whenever “an act, policy, or practice of a foreign country … (ii) is unjustifiable and burdens or restricts United States commerce.”  An “unjustifiable” act, practice or policy is one which “is in violation of, or inconsistent with, the international legal rights of the United States,” including but not limited to denial of national treatment to United States’ persons, denial of most-favored-nation treatment, or “the right of establishment or protection of intellectual property rights.”
  To be actionable under this provision, a state act, practice, or policy must both be unjustifiable (a very low standard) and it must burden or restrict United States commerce.  Commerce is a very broad term which includes not only trade in goods, but also anything connected with services (“including transfers of information”) and “foreign direct investment by United States nationals” which investment would be related to trade in goods or services.
  “Burdens or restricts” is also an extremely broad term which is essentially undefined in the statute.  The breadth intended may be measured by the one explicit statutory example of a burden – subsidized shipbuilding for ships to carry the country’s exports.

The non-mandatory nature of the “mandatory” section is the result of a number of exceptions written into the statute, express presidential authority to not take action, and various procedural devices, such as the methods for and determinations concerning initiation of an investigation in the first place.  One of the exceptions is that the USTR is not required to take action if a GATT panel either has found that the action does not deny the U.S. trade agreement rights or has found that the action is not inconsistent with the rights of the United States and does not otherwise impair U.S. trade agreement benefits.
  Such a decision by a GATT panel would be quite rare among all of the various trade concerns which are reached by Section 301 actions since it reaches many things outside of GATT and has come to be used mostly for non-GATT type products and services like intellectual property.

Several of the exceptions relate to an assessment by the USTR of the adequacy of steps taken by an offending foreign country.  The assessments include a large degree of discretion and judgment.  For example, if the USTR finds that “the foreign country is taking satisfactory measures to grant the rights of the United States under a trade agreement,” Section 301 sanctions need not be imposed.
  No ruler to measure of “satisfactory measures” was provided in the statute.  Similarly, no sanctions need be  imposed if the country has agreed to phase out the offending practice, or if the country has agreed to “compensatory trade benefits that are satisfactory to the Trade Representative,”
 or if compensatory trade benefits are given to the United States in situations where the foreign country could not achieve otherwise adequate changes in policy or practice.
  Two exceptions permit the USTR to avoid imposing sanctions in the case “serious harm to the national security”
 and in case of sanctions having an “adverse impact on the United States economy substantially out of proportion to the benefits of such action.”
  Excluding the GATT panel exception, each of these exceptions to the need to take mandatory action involves judgment and discretion and consideration of political factors.

The mandatory nature is further reduced by the express statutory provision under which the President can give “specific direction” to the USTR not to take any action or to take symbolic or modest retaliatory actions.
  Congress appeared to be relying upon political pressure to keep the President from ignoring or overruling the advice of the USTR to insure the effectiveness and mandatory nature of the statute.  Congress contemplated that the President would not rule on specific cases, but would give specific directions to be applied generally by the USTR in the cases it decided.

The procedural provisions of the statute also provide the USTR with discretion, particularly at the front end.  Under section 302, the USTR first does an initial review to determine whether to initiate a formal investigation.
  This review may be initiated by a petition from “any interested person,” which includes not only the domestic industry representatives as in the cases of dumping and countervailing duties for subsidized goods, but also, for purposes of Section 301 actions “domestic firms and workers, representatives of consumer interests, United States product exporters, and any industrial user of any goods or services that may be affected by actions taken under [Section 301].”
  The USTR can also initiate its own investigations.
  The USTR is explicitly granted discretion in determining whether to initiate an investigation and may choose not to do so on the grounds that and action under Section 301 would not be an effective way to address the concerns.

Despite all of the loop-holes in the mandatory part of Section 301, the general tone, intent and structure of it do represent an intention by the Congress to force the executive to more vigorously pursue trade sanctions in cases of denial of United States rights and of foreign unjustifiable, burdensome acts, policies, or practices.  The requirement that the President give “specific direction” on specific cases appears to be intended to limit the discretion of the President, at least insofar as decisions will be subject to political pressures from Congress and others because of direct Presidential accountability.  However, the discretion at the front end on whether to initiate an investigation remains broad and much less subject to political pressure in all but the most high-profile cases.

The discretionary part of Section 301 targets and even broader range of conduct than the “mandatory” part.  Retaliatory sanctions may be imposed whenever the USTR determines that “(1) an act, policy, or practice of a foreign country is unreasonable or discriminatory and burdens or restricts Untied States commerce, and (2) action by the United States is appropriate … .”
  The term “burden or restricts United States commerce” has the same broad meaning as under the mandatory section.  The term “discriminatory” means denial of “national or most-favored-nation treatment to United States goods, services, or investment.”
  Though much broader in applicability than GATT (at least until, if ever, the successful conclusion of the ongoing Uruguay round), these provisions are at least in accord with well-established international trade principles. 

The same cannot be said for the provision which gives Section 301 its true breadth – the ability of the USTR to impose sanctions for any burdensome act, policy, or practice which the USTR deems “unreasonable.”  It is this provision which provides a vehicle to coercively export United States conceptions of fairness and proper legal protections through denial of access to the United States market.  The term “unreasonable” means only that an act, policy, or practice is “unfair and inequitable.”
  The act, policy, or practice need not violate any international rights of the United States to be deemed unreasonable.

The definition of unreasonable further provides a number of examples of unreasonable conduct including (1) denial of fair and equitable “opportunities for the establishment of an enterprise,” (2) denial of fair, equitable, adequate, and effective protection of intellectual property rights, (3) denial of fair and equitable market opportunities (including permission of anti-competitive activities), (4) export targeting, and (5) denial of minimal worker rights.
  Omitted from the list, but a topic receiving a great deal of current attention in the context of the North American Free Trade Agreement is the failure to maintain adequate environmental protections as an unreasonable act, policy, or practice.
  In determining unreasonableness, the USTR is to take into account progress within the foreign country toward acceptable acts, policies and practices, the level of development of the target country, and “reciprocal opportunities in the United States for foreign nationals and firms.”

The USTR has an impressive range of retaliatory sanctions available including actions against trade benefits enjoyed by the affected country here, imposition of duties, restriction of imports, and entry into an agreement either to eliminate the offending act, policy, or practice or its burden or to provide compensatory trade benefits to the United States.
  These actions “may be taken against any goods or economic sector,” regardless of the goods or services or economic activity burdened.
  The actions may be done on a discriminatory basis against the offending country or on a nondiscriminatory basis.
  

For discretionary Section 301 actions the retaliatory action need not be proportional to the effect on United States commerce; for mandatory Section 301 actions the sanction is “to affect goods or services of the foreign country in an amount that is equivalent in value to the burden or restriction being imposed by that country on United States commerce.”

The basic Section 301 procedure is relatively straightforward.  First, the USTR reviews a situation to determine whether to initiate a formal investigation.  This initial review can be started by a petition by any interested person
 or by any other means, including a self-initiated investigation.
  The decision whether to do an investigation is discretionary and can take into account any adverse effects on the United States economy that could result as well as whether a Section 301 action would be an effective vehicle to accomplish the ends.  During the investigation, the USTR is to consult with various potentially affected governmental agencies such as the Register of Copyrights, Commissioner of Patents and Trademarks, and others.
  The USTR is to consult with the target nation before any determinations are made; is to provide an opportunity “for the presentation of view by interested persons in a public hearing if requested by an interested person;” seek advice from affected committees; and may seek advice from the United States International Trade Commission “regarding the probable impact on the economy of the United States” of any action which may be taken.  Before any final sanction is imposed, the President can specifically overrule any recommendation by the USTR.

As can be seen, there is no adversarial hearing process involved in a Section 301 proceeding.  Public hearings may be held.  Though consultations are provided for and information may be submitted by interested persons, the procedure is entirely administrative and controlled by the USTR.

2.
Super 301

In 1988 Congress went one step further than the addition of mandatory section 301(a); it created what became known as “Super 301.”
  Super 301 required the USTR to do a sweeping investigation to “identify United States trade liberalization priorities” through identifying “priority practices” which distort trade or constitute major barriers to trade and identifying “priority foreign countries” which are the most significant offenders of the priority practices and which most significantly adversely affect United States trade volume.  After that investigation, the USTR was required to initiate formal Section 301 proceedings for all priority foreign countries.  This statute was an effort by the Congress to force a one-shot, global review with the expectation that the USTR would uncover the major culprits adversely affecting the United States balance of trade and then would be forced to initiate actions against the major offenders.

Super 301 has lapsed; reports are not required under it and new reviews and investigations need not be initiated.  However, there is a movement afoot to re-enact it.

3.
Special 301

Special 301 is the name given to the intellectual property investigation and protection scheme adopted as part of the 1988 act.
  Under Special 301 the USTR was to prepare for Congress an annual report in which the USTR was to identify countries which “(A) deny adequate and effective protection of intellectual property rights, or (B) deny fair and equitable market access to United States persons that rely upon intellectual property protection.”
  The USTR was also to flag those countries which were the most significant offenders as measured by (1) how “onerous or  egregious” the acts, policies, or practices were, and (2) which countries had the greatest actual or potential adverse impact on United States products, and (3) the extent to which the target country was making progress or had entered into “good faith negotiations.”

A number of features of this relatively straightforward provision need comment.  First, the persons sought to be protected by the “fair and equitable market access” part of the statute are “persons that rely upon intellectual property protection” which is defined as any person involved in “creation, production or licensing” of copyrighted materials or involved in manufacturing products which are themselves patented or which are produced using a patented process.
  This part of the statute does not expressly seek to reach trade secret law or trademark and related law.  Despite this substantive restriction, the class of people protected on the copyright is very broad and would include authors, publishers, distributors of copyrighted matter, e.g., movies, books, recordings, and software.  On the patent side, the phrase “involved in … manufacturing” could be read narrowly or broadly, and probably does reach those involved in exporting goods and marketing goods, even if not the immediate manufacturer of the goods.  However, it could reasonably be read more narrowly to exclude such businesses because Congress could easily have explicitly identified product distributors and exporters as well as manufacturers.  

The market access provision is further narrowed by the requirement that the denial of market access be the result of “laws, procedures, practices, or regulations” which are either a violation of an international agreement or of international law in general or which “constitute discriminatory nontariff trade barriers.”
  This sensitivity to international standards in the intellectual property market access area is very different from that shown throughout the rest of “regular” Section 301 and from that in the balance of Special 301.

The other major target of Special 301 looks not to market access for U.S. goods, but rather looks inside the country to its domestic protection of intellectual property rights.  That is, the USTR is authorized to examine and evaluate and take retaliatory steps against a foreign country based on the substantive laws and the practical effectiveness of those laws in protecting intellectual property within the borders of the country.
  The aim is to open markets not to U.S. products (books, software, pharmaceuticals) produced here, as in the market access provision, but to open the market to United States nationals who want to exploit their intellectual property within the target country.  This protection may well be a necessary handmaiden to effective market access because if the product can be exported, only to be illicitly copied and sold, the value of market access would be greatly diminished.  For example, if a U.S. company can sell software in Brazil (market access), but then cannot protect it from copying (internal intellectual property protection), then the international trade rights of the U.S. company are illusory.

The statute does not require the USTR to initiate section 301 proceedings against any countries identified as priority offenders, but it does permit such proceedings which could result in the denial of trade concessions or other section 301 sanctions.

The actual implementation of Special 301 varied substantially from the directive given in the statute.  Instead of publishing a single list of “priority foreign countries” who were the most egregious offenders, the USTR created three lists, a Priority Foreign Country List (the one called for in the statute), a Priority Watch List, and a Watch List.
  Though not officially stated in as many words, if the USTR had not chosen this means of enforcement, either too few countries would have been targeted or too many.  This procedure allows a sort of early warning process for the countries on the lesser lists to begin negotiations or to change laws to avoid being “upgraded” to a higher priority.  Priority Foreign Countries are those which provide inadequate market access, inadequate intellectual property protection, and have made little or no progress in negotiations with the United States toward change.  These are countries where “the lack of adequate and effective intellectual property protection has remained particularly acute….”  Priority Watch List countries are those “whose acts, policies and practices meet some, but not all, of the criteria for priority foreign country identification.”  Watch List countries are those singled out for “special attention … because they maintain intellectual property practices or barriers to market access that are of particular concern….”  This process has been successful in a number of instances, at least in getting normative changes in laws.  Practical effects remain to be tested in most places.

D.  Relationship to GATT

Section 301 appears likely to be GATT-illegal because it denies national treatment and most-favored-nation status to a particular country’s goods on grounds not allowed by GATT.
 Essentially GATT permits countervailing duties to be imposed where dumping or GATT-illegal subsidies exist.  GATT does not address intellectual property and does not address retaliation based on vague concerns such as “unreasonable” barriers to trade.  Consequently, if a retaliatory trade action is taken against another country based on that country’s lack of protection of intellectual property, a grounds not recognized in GATT, then that retaliation would be GATT illegal just the same as enforcement of environmental standards against a foreign country’s nationals was found to be GATT illegal by a GATT panel in the tuna import case between the United States and Mexico.

In the interminable, on-going Uruguay Round, the United States is attempting to add intellectual property and services and other commerce to the GATT and is attempting to add a Section 301-type remedy to the GATT which would legitimate retaliation based on intellectual property concerns and other non-tariff barriers to market access.

II.  Brazilian Law

An explanation and evaluation of Brazilian law regarding the protection of informatics products in general and software particularly, especially foreign software, requires a rudimentary understanding of the Brazilian political and legal system, a some knowledge of Brazilian regulation of technology transfer, some appreciation of the problems of regulation of foreign investment in Brazil, as well as a knowledge of a variety of individual laws and regulations directly addressing informatics and software issues.

A.  Brazil

Brazil is large geographically, has a large population, is relatively developed (compared to many other developing nations), and is a large player in world trade in many products, especially agricultural and mineral, but also in many manufactured goods.  Brazil is the fifth largest country in area (behind, in order,  Russia, Canada, China, and the United States) and is modestly larger than the 48 contiguous states.
 It is sixth in population (behind China, India, the United States, Indonesia, and Russia) with an estimated population of about 148,000,000 people, almost exactly the size of the post USSR Russian Federation.
  It has the tenth largest gross domestic product (GDP).
 It is well behind The United States, Japan, Russia, Canada, the United Kingdom, Germany, and France, and virtually on a par with China and Spain.  The per capita income is about $2540 per year which places it somewhat behind the Asian newly industrialized countries, but ahead of much of the rest of the developing countries.
  Brazil is mostly an urban country with about 75% of the population living in cities.
  The population is ethnically 54% Caucasian, 39% mixed (African, European and Native American descent), 6% Black, and less than 1% pure Native American.
 

Brazil is a major producer of steel, gold, aluminum, tin and other metals.  Brazil is the world’s largest producer and exporter of coffee, though coffee accounts for only about 8% of its total exports.  Of particular interest for this article, it is now the sixth largest market for computers, most of which are produced in Brazil.
  The Brazilian success in computer production is the result of set asides and internal policies designed to exclude virtually all computer-related products other than mainframes for the past 18 years.

The history of Brazil from the time of the arrival of the Europeans to the time of independence is that of most Latin American countries, except that Brazil was a Portuguese colony, not a Spanish one.  It included conquest, settlement, importation of Africans as slaves (abolition of slavery did not occur until 1888),
 and suppression of the indigenous peoples.   

Brazil gained its independence in 1822.
  Thereafter, it remained a monarchy for 67 years until 1889 when it became a republic.  The existence of the monarchy with its imperial, central focus instead of the ascendance of democratic, republican forces with their natural tendency toward regionalism and autonomy was probably largely responsible for Brazil not breaking into small countries like Simon Bolivar’s Spanish Latin America.
   

The republic created in 1889 has had extended periods of military authoritarian rule throughout much of the past 100 years.  The military has been a political force in Brazil since independence.
 In general, the military has not been ideologically extreme, at least when compared to many right-wing and left wing military dictatorships in the world in the last 50 years.  It has essentially played a conservative, reformist, evolutionary (not revolutionary) role.    

The most recent period of military rule was from 1964 to 1985.  During that time period the military rulers attempted to reduce dependency and encourage development of the country through a variety of initiatives including developing infrastructure (largely through international loans) and through substitution of imports by domestically produced goods.  During this last military dictatorship most of the agencies, laws and regulations which still affect the protection of intellectual property and the ability of foreign companies to trade freely in Brazil were adopted.   Of particular relevance for this article are the 1975 set asides in the informatics industry and the “legitimization” of those policies through the Congressional enactment of the 1984 Informatics Law.  As with many such dictatorial governments, the policies and practices were not transparent, administration of them was often arbitrary or capricious, and the consolidation of legislative and executive power, and to a large degree judicial power, under one person resulted in many administrative directives or “normative acts” with the force of law, without any legislative body debate, review, or input.  Two major agencies, CONIN and SEI, were created and the very important Normative Act Number 15
 was issued under this government.

Brazil then underwent a transitional period from 1982 to 1988 when a new Constitution was adopted.
  Though a detailed evaluation of the interplay of Brazilian politics, international trade issues, and the Section 301 actions is well beyond the scope of this article, several salient features help place events in a broader context.  Between 1982 and 1985 the major focus of Brazilian politicians was on winning the election for the upcoming interim government.  During this period the opposition party gained enough power in the governorships of the provinces and in the Congress that the government could no longer rule as easily by fiat.  With elections looming, the government had to appear to be responsive to some of the concerns of the population.  In the end, the government-backed candidate attempted to rely on the old system of patronage and familial connections and lost to the new coalition party candidate.  The 1984 Informatics Law was a major piece of government sponsored legislation which legitimated the nationalistic, exclusionary set-aside informatics market policy of the military regime.  This nationalist streak was strong and remained strong throughout the transition period.

After the military stepped aside in 1985, José Sarne became the first civilian president since 1965.  As with the government of the prior three years, Sarne had major concerns regarding continuing and institutionalizing the transition from military, single party rule to civilian, multi-party democracy.  A major focus of the three years was the drafting and adoption of a new constitution.  In addition, forces of nationalism and fears of a continued dependency position with respect to the developed world, especially the United States made drafting a constitution difficult and made trade issues subject to significant internal pressures.  The problems these perennial pressures presented to Brazil’s trade negotiations with the United States were compounded by the looming elections and the loss of a single dominant voice in domestic politics.  At the very time that the United States began its series of Section 301 actions against Brazil, Brazil lacked the kind of legitimated, strong central government which could relatively easily accommodate the United States demands.  The Brazilian Congress was no longer a rubber stamp and the populist nationalist forces had to be reckoned with.  In short, the Brazilian internal political situation would necessary play a large role in Brazil’s response to the Section 301 actions.  During this period of transition to civilian rule the Software Law was enacted in response to U.S. pressure for access to the personal computer software market.

The current system survived a crisis in 1992 in which the president was forced to resign because of improper conduct, without military intervention.  This is a very hopeful sign of continued commitment to democratic and market-based economic reforms. In April 1993, as required under the current constitution, there was a plebiscite to decide whether to keep the presidential system, move to a parliamentary system, or reestablish the monarchy abolished a century ago (no one expects the monarchy to prevail); the people chose to keep the presidential system. 

At present Brazil is in a state of flux in many ways ranging from political reform, legal reform, and economic reform to social reform.  Ongoing difficulties in the economy, crises in the top political positions, disruptions caused by moving toward a market economy, and serious divisions about the direction and speed economic and legal reforms should take, and more all lend an air of ongoing crisis to events in Brazil.  These same uncertainties necessarily affect and judgments about the effect of Section 301 and the Software Law of 1987 on Brazil and on United States access to the Brazilian market because the many confounding factors make assessment fraught with hazards and uncertainty. 

B.  Brazilian Legal System

Brazil is a constitutional democratic republic which has a federal system with 26 states, each of which has an elected legislature and executive.  Municipalities also elect their own governments.   If one were doing business in Brazil, various state laws and regulations could well come into play, just as individual state laws and regulations affect doing business in the United States.  Nonetheless, this article addresses only federal regulation because most of the laws regulating foreign investment and all of the intellectual property laws are federal, because only the federal government operates on the international plane, and because only federal law is readily available in English.

The Brazilian Constitution adopted on October 5, 1988 is a lengthy, complex document which in conception and substance is very different from the United States constitution.  The United States Constitution organizes the power of the government and limits the government by protecting individual rights.  In contrast, the Brazilian Constitution:

does more than organize power; it is a program for shaping society.  It sets out goals and traces plans and programs to achieve them.  It has a prescriptive character; it is precisely through these prescriptions that it tries to direct governmental action.  As the supreme law, the constitution defines a “permanent political direction” to be imposed upon governments constituted in accordance with its rules, making and “governmental political direction” only a “contingent political direction.”  This means that the constitution ceases to be a mere “procedural law” or “instrument of government” that allocates powers, regulates proceedings, and fixes limits.  Instead, the constitution becomes a “substantive law” that rigidly preordains goals, objectives and even means.  All governmental activity is tied to this “substantive law”.  If the government fails to carry out certain activities, its non-activity is unconstitutional by omission.

Thus the 1988 Constitution is a detailed, lengthy document which includes very specific programmatic directions for economic and social reform.  An example of the detail is found in Article 171 in which the constitution defines a business firm as a Brazilian firm when it meets the requirements that the firm be organized under Brazilian law, that it have its headquarters in Brazil, and, most importantly for would-be foreign investors, that the effective control of the company (by which is meant majority ownership of voting capital and effective control in law and in fact of the decision making power of the company).
  Indeed, the Constitution specifically provides as one of the principles to be followed is “favored treatment for small-scale Brazilian firms of national capital.”

Another example of relatively specific attention to aspects of economic regulation is a provision which states, “The law shall regulate, on the basis of national interest, investments of foreign capital, granting incentives for reinvestment and regulating remittance of profits.”
  Though this provision does not detail how to regulate those items, the “national interest” has long been considered to rest in import substitution and reduction of dependence rather than free trade.  Other provisions which were more antagonistic to trade and foreign goods were proposed and drafted, but were ultimately rejected.

Brazil is a civil code country with its code derived from a variety of sources.  At independence in 1821 Brazil adopted the then extant Portuguese civil code.  Portuguese law had deep roots in “the Visigothic Code and customary law (mos, consuetudo, forum), which was made up principally of customs originating in popular Roman, Germanic, canonical and Moslem practices.”
   By the mid-eighteenth century Portuguese law had become very Romanized to the extent that Roman law was treated as the primary law and the Portuguese Code was to be strictly interpreted where it deviated from the Roman.
  In the latter half of the eighteenth century Portuguese law was being heavily influenced by the Enlightenment and by local forces which led to the Law of Right Reason in 1769.  The Law of Right Reason dictated that the Portuguese Code, uncodified laws, and Portuguese custom and practices were to be treated as superior to the Roman precepts.
  The decline of Roman influence in Portugal continued with Portuguese jurists increasingly turning to Germanic and French influences into the early nineteenth century.
  By the time of Brazilian independence, the strongest influences on Portuguese law, and hence the earliest Brazilian law were primarily Roman, Portuguese custom (which had complex local law due in part to its contact with Islam), and 19th century German law (especially as to structure).
  

Immediately after independence, the new Brazilian constitution called for drafting a civil and penal code.  The penal code was adopted in the 1830’s.  However, the civil code was literally worked on for the better part of a century until it was enacted in 1917.
  By then the contributions of many prominent jurists resulted in a truly Brazilian code which, though owing much to Roman, Portuguese, French Civil Code and French doctrine, and the then current codes in Germany and Switzerland.

The Civil Code of 1917, despite it being theoretically the basic source of civil law in Brazil, has often by amended and whole areas supplanted by later legislation and decrees.
  For example, the Copyright Law of 1973
 functionally superseded Civil Code articles 1346 to 1362.
  Thus much of the current law in Brazil was not in the theoretically comprehensive civil code, but is in separate laws or regulations governing the manifold aspects of a modern commercial state.

In the 1960’s a project to update and revise the civil code was undertaken.
  In 1984, after seven years of consideration by one of the chambers in the Brazilian Congress, it was adopted by the Chamber of Deputies (lower house).  However, it is still under consideration by the Senate.  Furthermore, the proposed Civil Code has not been conformed to the 1988 Constitution, which, as noted above, contains many very particular provisions governing topics usually covered in a civil code such as juridical status.  In sum, the Civil Code cannot be relied upon as being the definitive law on the subjects it covers because it is so dated and so many provisions have been superseded by later enactments.  

Most of the laws or regulations concerning intellectual property protection and technological imports and transfers are outside of the Civil Code at present and are often administrative rules or regulations or executive decrees issued during the time of military rule rather than legislatively adopted laws.
  Consequently, in the area of intellectual property in general and in the area of regulation of technology transfer in particular, examination of and understanding of the civil law tradition is less important than understanding the statist, bureaucratic nature of the government and the rules and laws it promulgated.  From 1964 until the transition to civilian democratic rule began in 1985, the state could and did make laws by presidential decree or by the administrative equivalent of issuing laws.  Of particular importance for this article are the Normative Acts issued by INPI in the 1970’s which regulated foreign investment and more.

In the period since the early 1970’s Brazilian law and bureaucracy has undergone many changes with rapidly shifting responsibilities of various parts of the government over various aspects of commerce, particularly international commerce.  Though many of the agencies are in some sense executive agencies, Brazil has a long tradition of independent administrative agencies which have terminal power both as to promulgation of substantive law and application of law.
  The executive branch has constitutional power to issue regulations with the force of law in some areas without legislative delegation and in other areas with proper legislative delegation.

The three major themes of the Brazilian legal system of particular relevance for this article are (1) the large amount of power of the executive branch to make and administer laws governing foreign trade with relatively little corresponding power in the legislative branch; (2) the statist, bureaucratic nature of the promulgation of laws by independent agencies with ever-shifting authority and jurisdiction; and (3) the lack of a unified or at least coordinated, comprehensive scheme of laws.  The result is a confusing hodge-podge of rules and a labyrinthine Byzantine maze of procedures regulating foreign trade with Brazil.  One cannot look merely to normative provisions in the laws; one must also look to actual implementation and a variety of interlocking, overlapping, and conflicting laws.  The following section will provide an example of these themes in the informatics field in Brazil.

C.  The Eras of Brazilian Technology Transfer Laws

For purposes of this section Brazilian law is divided into four major periods according to the treatment of intellectual property, foreign investment, and the informatics industry.
     The four major divisions are Pre-1958, 1958 to 1970, 1970 to 1988, and Post-1988.  A discussion of the basic characteristics of these periods follows.   

In the pre-1958 era, technology transfers were virtually unregulated and Brazilian restrictions on royalties and repatriation of funds were relatively modest.
  However, intellectual property was poorly protected, whether by patent, copyright, trademark, or trade secret.  A major concern was the inadequacy of patent protection and the time it took to issue patents.  In the pre-1958 world, computers (or informatics) were not a major factor in international trade.

The second time period, 1958 to 1970 was one of remarkable growth in Brazil.  In this period Brazil started to place more limits on repatriation of funds, particularly in the patent licensing field, in response to the perception, probably accurate, that royalties and other fees were being used to avoid paying taxes on dividends paid to foreign investors on their Brazilian investments.
  This law was followed by laws and regulations limiting royalties in various industries to 1%, or 2 to 4%, depending upon the industry.  No significant actions were taken with respect to the intellectual property laws proper in this period.  However, the policy of import substitution and indigenous development of industrial capacity of meeting domestic needs and for export did begin to see greater expression in this period.

The third “era” for purposes of this paper began in 1970 with the creation of the National Institute of Industrial Property (INPI).  As stated by Rosenn:

Creation of INPI in 1970 signaled a shift in the Brazilian government’s technology transference concerns from prevention of tax evasion to improving the bargaining position of Brazilian purchasers of foreign technology and the development of technological independence.  As its primary objective, INPI has tried to secure for Brazilian firms the highest quality technology at the lowest possible cost.  As its secondary objective, INPI has tried to ensure that the imported technology will be absorbed speedily so that the Brazilian importer will not be constantly dependent upon foreign technology.

INPI is an independent agency which regulated Brazilian international development and trade and technology transfers through a number of directives called “Normative Acts”  which it administered.  One of the most important normative acts is Normative Act No. 15 which among other things, requires that technology transfer contracts fall into one and only one category:  (1) patent licenses; (2) trademark licenses; (3) agreements to supply other industrial technology; (4) technical-industrial cooperation agreements; and (5) specialized technical service agreements.
  Any agreement which would fall under more than one of these categories must be severed into multiple agreements such that the single-topic requirement is met.  All contracts for technology transfer had to be reviewed and approved by INPI.  Through the use of this administrative review, Brazil was able to force contracts to contain certain favorable provisions such as domestic dispute resolution instead of international arbitration, and was able to insure that the technology would be transferred, not just exploited.  That is, INPI was able to insure that the contracts provided for adequate involvement and training of Brazilian nationals during the course of the contract.  In the words of Rosenn, “[d]espite its guidelines, INPI often makes up the rules of the game as it proceeds by insisting that technology transfer agreements be amended as a condition for approval.”
  One critical criteria for approval was the “law of similarity”; it Brazil already made, or was capable of making the product or a “similar” product, the license could be, and typically was denied.

Normative Act No. 15 as administered by INPI created tremendous problems for transferring trade secrets to Brazilian companies.  First, the information, the secret had to be disclosed to INPI (with the hope that it would remain confidential throughout the review, approval and exploitation process).  The disclosure requirement included technical and engineering drawings and information.  Second, the information had to be sold or transferred outright, not merely licensed to the user.  Third, a secrecy clause was permitted only if INPI deemed it reasonable.  These and other administrative and legal requirements compound the weakness of the trade secret protection provided by Brazilian law.

INPI also functions as the patent and trademark office under the Industrial Property Code of 1971.
  Oftentimes the time INPI took in processing a patent application would exceed seven years with the result that over half of the 15 year patent period would have expired before the contract and license and patent would have been approved.

  In addition to INPI’s approval of a technology transfer agreement, the would-be foreign transferor needed permission of the Central Bank for remittances.
  If computers and software were involved, a third agency charged with regulating informatics imports had to approve the transaction.  The third agency has changed several times:  first CAPRE in 1975 (Coordinating Commission on Electronic Data Processing Activities) which was succeeded by SEI in 1979 (Special Secretariat for Informatics), which in turn was replaced in 1990 by DEPIN (Department of Informatics and Automation Policy, a division of the Secretariat of Science and Technology(SCT)) which had been replaced by SEPIN (Secretariat of Information Technology and Automation Policy under the Ministry of Science and Technology (MST)).

In this period from 1970 to 1988 Brazil dramatically expanded its import substitution program.  As part of that program in 1975, Brazil started an ambitious program dedicated to building a national informatics industry.  The policies were developed by CAPRE and were ultimately codified in the 1984 Informatics Act, discussed in some detail below.  In particular, a system of market reserves and import restrictions built on the concept of excluding informatics products whenever there was, or could be or ought to be a similar domestic product.

During this period several other major legislative actions also occurred including in particular the 1987 Software Law.  The provisions of this law are discussed below in this section and the genesis for the law in the United States Section 301 action is discussed in the next section.

The fourth period in informatics law and regulation began in 1988, when Brazil became a democracy.  In the following years, a tremendous number of reforms in all fields occurred, including a shift more toward a market economy and reforms in the field of international business regulation.  For example, a radical restructuring in INPI was begun in earnest in 1990.

Very recently, in the past two years, several potentially significant steps have been taken to improve the climate for trade and foreign investment, particularly in the areas most affected by intellectual property.
  For example, market set asides have been eliminated with the market being open to foreign goods.
  The similarity test for imports still exists, but it has been dramatically reduced in the scope of its application.
  Now there is only a 120 day wait and most every product is allowed in.  Foreign companies are not restricted from doing business (except under rules relating to foreign ownership of Brazilian companies).
  Enforcement of the Software Law through search and seizure orders is up, with most of the companies subjected to the orders settling out of court.
  There are still limits on repatriation of funds, registration requirements, contract form approval requirements, local advantages and domestic production favoritism plus other burdens on market access for foreign goods.
  There are proposals to reduce these restrictions.
  

If the current trend continues, there will be a dramatic shift in the nature of Brazilian law in the intellectual property and technology transfer fields.  However, continued progress is far from certain.  For example, the drive to amend the Industrial Property Code to allow patents of pharmaceuticals, biotechnology, life-forms, and processes for making such chemicals has been halted.

D.  The 1984 Informatics Law

In 1984 the Brazilian Congress passed the Informatics Law
 which codified the policies of market reserves and other market access limitations of foreign companies which policies had been in place since 1975 to protect most sectors in the information industry from foreign competition.
  The then military president, President João Figuereido, wanted to consolidate and legitimize the informatics policy before the transition to civilian rule in 1985.
  The law provided that it would be in force for a period of eight years.
  The stated purpose of the National Informatics Policy given effect by the Informatics Law is to create and enhance “national capability in informatics activities in order to benefit social, cultural, political, technological and economic progress of Brazilian society ….”

The Informatics Law reserved Brazilian markets to Brazilian companies in the micro, mini, and supermini computer fields, as well as other related digital processing equipment.
  Mainframe computers were excluded from the reserved markets in part because IBM was already a large producer of mainframes in Brazil and in part because of the perceived greater difficulty of entering the mainframe market in the late 1970’s and early 1980’s.  

A key to the working of the market exclusion was a very strict definition of Brazilian companies to refer only to companies which were locally owned which was further defined to mean 100% Brazilian ownership and control.
  Joint ventures were prohibited.  A system of inducements including tax breaks, exemptions, price incentives, and financing priority was put in place to support the industry.

The law also created another agency, CONIN (National Council of Informatics), which was to administer the law and regulate imports under it.
  SEI was not eliminated, but was placed under the jurisdiction of CONIN.
  SEI continued to apply the law for CONIN, with an aggrieved party having a right to an administrative appeal or review of SEI’s actions by CONIN.

The 1984 Informatics Law, and the predecessor policies of CAPRE and SEI, were effective in creating a domestic industry where none had existed before.  Also, the market was burgeoning and the needs were largely being met domestically.  This growth was accomplished even without trade secret and effective internal patent, maskwork, copyright or other intellectual property protection.

However, foreign producers of informatics goods and services were upset by their exclusion.  The problem was compounded by rampant pirating of software to run the computers, many of which were essentially IBM PC clones.  Brazil was copying foreign software ranging from Microsoft’s DOS to applications and databases, without protection, compensation or other consideration for the software developers.  This led to many complaints, not the least of which was Microsoft’s during the pendency of the first informatics Section 301 action against Brazil.

In 1991 significant changes were made to the Information Technology Law of 1984 including (1) significant changes in the concept of a national capital Brazilian company, though the control and majority ownership must still be by Brazilians; (2) elimination of the need for approval from SEPIN or CONIN for the importation of computer goods and services; (3) elimination of the need for approval of plans for the development of computer goods; and (4) a variety of tax and other fiscal benefits including reduction in tariffs.
  Many contingencies remain attached to importation in general and to access to tax and fiscal benefits in particular.

E.  The Software Law of 1987

After a decade of Brazilian policies and practices which barred foreign goods from major portions of the informatics market and the formalizing of the policy in the Informatics Law, the United States initiated a Section 301 action aimed at obtaining better market access and better intellectual property protection in the informatics field.
  Largely as a result of that pressure, Brazil enacted the Software Law of 1987.
  The software law is not merely an intellectual property law which amended Brazil’s copyright law to allow protection of software by copyright.
  Instead, the Software Law of 1987 dealt with a variety of issues including importing software,
 standards for performance of software,
 financing,
 the use of national companies for software marketing,
 registration (enrollment) of software,
 and technology transfer agreements for software.
 As will be seen, although the software law does provide certain basic intellectual property protections, the limits of the scope of protection and effects of the other act provisions compounded by the broad discretion of various administrative agencies with jurisdiction over exploitation of the software market, especially SEI (now SEPIN) and INPI, limited the effectiveness of the law in opening the Brazilian market to foreign software.

Brazil created the software copyright protection by amending Brazil’s general copyright law
 with the provisions in Title II of the Software Law.  Brazil now protects foreign software on a reciprocal basis; it will protect software provided the foreign national’s country provides “equivalent rights, both in extent and duration” for software created by Brazilian nationals or domiciliaries.
  The term of protection is 25 years from “the release” in any country.
  The protection only covers the program itself, though documentation and manuals should be protectible as literary works under Brazilian Copyright law in general.

In order to comply with the Berne Convention prohibition of any formalities being a condition of copyright protection, the law provides that “protection of the rights contemplated in the law will not depend upon registration or enrollment with the Special Secretariat of Informatics (SEI).”
  However, registration (enrollment) with SEI (now SEPIN) is a precondition to commercial exploitation within Brazil.
  Another registration is permitted and encouraged through INPI, the agency designated by the National Copyright Council (CNDA) to register computer software.

Other substantive provisions of the copyright protection for software include making the employer the owner of a work for hire, not the actual author.
  In this respect Brazil followed the United States example rather than the European.  General copyright protections against unlicensed use and copying are provided under the Copyright Law of 1973.  The Software Law creates a number of exceptions to the general protections including the right to make a copy “provided that it is essential for the proper use of the program;”
 the right to partial quotation for educational purposes;
 the right to make a similar or like program if the “likeness results from functional features of its application…,” from compliance with legal, administrative or technical standards, or from merger of idea and expression because of a limited number of means of expression;
 and “[t]he integration of a program, its essential features being maintained, to an application or operational body, technically indispensable to the user’s needs, provided the same is used solely by whomever effected such integration.”

Civil remedies include damages, fines and injunctive relief.
  A “preliminary search and seizure injunction” is available after “inspection” by a judge.
  This process is analogous to obtaining a temporary restraining order in a civil action and a search warrant in a criminal action in the United States.  There have been 24 such searches and seizures in São Paulo, all of which have settled in the past several years.
  In addition, there is an express provision for a preliminary injunction to prohibit an infringer from infringing during the pendency of the suit.
  Every civil suit must be brought within five years of the infringement or of a breach of obligation by the licensor.

As noted above, the software law not only provides for copyright protection and certain enforcement procedures, it also addresses marketing or commercialization and importing of software in some detail.  These non-normative provisions dramatically affect foreign software manufacturer’s access to Brazilian markets.

First among the serious limits is the continuation of the policy that software cannot be imported if there exists a “similar computer [program] developed in Brazil by a national company.”
  A computer program is similar to another where:

(a)
It is functionally equivalent, considering that it must:

I – be original and developed independently;

II – have substantially the same characteristics of performance, considering the type of application for which it is intended;

III – operate on similar equipment and in [a] similar processing equipment [environment]

(b)
comply with established national standards, when pertinent;

(c)
[vetoed];

(d)
substantially execute the same functions, considering the type of application for which it is intended and the characteristics of the national market.

Measuring similarity by function creates broad discretion in SEI in whether to enroll the software.  In fact, in the first case where it was asked to do so, it refused to allow Microsoft DOS to be imported because of the functional similarity to domestic operating systems.  The decision of SEI was eventually modified on appeal to CONIN after the threat of trade sanctions from the United States in then-proceeding Section 301 action.

The second major limitation is that brought about by the requirements relating to national companies.  Under the software act itself commercial exploitation must be done through Brazilian companies which have de facto as well as de jure Brazilian national ownership and control.
  A national company now has at least two definitions in Brazil that provided under the Informatics Law and the one in the Constitution of 1988.  The Software Law requires use of the Informatics Law definition,
 but both the Informatics Law and Software Law predate the Constitution, so the precise definition to apply is not certain.
  Regardless of the definition, the rule is that a foreign company can only market through a Brazilian company.

A third significant limitation is that the requirements of the Informatics law and INPI with respect to the form of the contracts must be followed.  Accordingly, contracts had to meet with the approval of both SEI and INPI.
  As noted above, INPI can and has used the approval process to require various contract clauses and various provisions to insure not only use of the technology, but transfer of the know how.

A fourth significant restriction arises from limits on freedom of contract through mandated provisions and prohibited provisions.  Prohibited provisions include exclusivity, limits on production, distribution and marketing, and certain hold harmless provisions.
  No mandatory provisions are stated in the Software Law, but certain requirements, such as the warranty requirement, are the functional equivalent and various provisions such as domestic litigation instead of international arbitration clauses can be effectively mandated by SEI and INPI in the approval process.  

Additional import regulations relating to limitations on royalties, on repatriation of funds, differential taxation, and formal and informal preferences all limit the attractiveness of importing software and burden the foreign software producer.

There is a further complication of the interrelationship of the market reserve for hardware.  If the computer is a non-national computer then foreign software may be licensed to a non-national company.  But that company could not sell software to run on a national computer.

As can be readily seen from the foregoing summary, Brazil is a large potential market for informatics goods including software.  For 20 years Brazil has worked to avoid dependency by policies designed to develop and support an indigenous informatics industry.  In the process Brazil created numerous non-tariff barriers to trade, many of which are still in place and which “burden United States commerce” by restricting importation of goods such as software and other informatics technology in which the United States has a competitive advantage.  In addition, Brazil has not provided adequate protection for intellectual property, again on the theory that such protection would benefit foreign inventors more than domestic industry and would foster dependency.  The continued exclusion of United States informatics products led to trade disputes, which disputes are the focus of the next section.

III.  Evaluation of Section 301

A.  The Section 301 Proceedings

Sections I and II above have explained the law of Section 301 through the 1988 amendments and have brought the Brazilian law up to date.
  However, when evaluating the efficacy of the Section 301 proceedings, one must be careful to match the Brazilian law of the day to the time the particular Section 301 action was taken.   Care is especially required because Brazilian law and practices have changed so frequently in the past decade, particularly in the last three years, and one must be avoid false findings of causal connections.  On the positive side, despite the many and frequent shifts in Brazilian law, the basic anti-dependency, import substitution, and market set-aside policies (or at least domestic preferences) have continued even today after three years of relatively real reform.  Nonetheless, despite the eight years of Section 301 efforts and the changes made within Brazil, Brazil continues to impose such significant burdens on market access by United States nationals that it was placed in the Special 301 Priority Foreign Country list as one of the most egregious and important intellectual property offenders.
  

Among the ongoing problems with Brazilian enforcement of intellectual property rights are related market access concerns  including restrictions on foreign investment, limits on repatriation of royalties, and import licenses.  Some of the normative provisions of intellectual property law are also inadequate from the perspective of the United States, especially trade secret protection
 and some of the high-technology patent areas, especially pharmaceuticals and biotechnology.  Furthermore, though enforcement has been stepped up, particularly in the software field,
 inadequate enforcement of even the normatively adequate laws remains a problem.  

For the first Section 301 proceeding
 the relevant time period is 1984 through 1988.  Thus the relevant Section 301 law is the 1984 law without Super 301 and Special 301, but with the “mandatory” provisions, with the self-initiation power, and with the general unreasonableness standard.  The relevant Brazilian law and practices were basically very protectionist and exclusionary.  (The relatively dramatic shifts which were to come basically happened after 1988.)  The 1984 to 1988 period of inquiry includes the beginning steps toward more open markets and marks the period of transition from the military rule to democratic, constitutional rule, culminating with the adoption of a new Constitution.  The enactment of the Brazilian Informatics Law in 1984 (a legitimating legislative codification of prior executive practices) and the Software Law in 1987 (a liberalizing of a number of offending practices in response to the Section 301 proceeding) both occurred in this period.  

The second Section 301 action aimed at the informatics industry was initiated in June 1989 and was terminated a year later in May 1990.
  This action was the result of the world-wide review mandated under the Super 301 provisions enacted in the 1988 trade law amendments.  This second action was aimed at two Brazilian administrative practices, i.e., use of quotas and a prohibited import list.  During this time period the Brazilian civilian government began to take steps toward a more open trading position, though the most significant steps occurred after May 1990.  In particular, the 1992 formal demise of the set asides mandated in the 1984 Informatics Law under the eight-year sunset provision in that law, the reductions of tariffs, and other liberalizing moves have been very recent.

The third Section 301 activity in the informatics field
 occurred on April 30, 1993, when the USTR’s Special 301 Report placed Brazil, for the first time, on the foreign country priority list.  Brazil had been on the lesser lists previously.  The “upgrade” occurred both because of inadequate patent protection for pharmaceuticals and biotechnological inventions, and because of continued significant market access problems and enforcement problems of the normative provisions of the laws already in place.
  

The first Section 301 action primarily targeted poor informatics market access because of Brazilian barriers to investment, weak protection of intellectual property, and other trade barriers.
  At the time, September 16, 1985, the action was unusual insofar as it self-initiated by the USTR, i.e., initiated without a petition from any industry or other affected person.  Indeed, it was the first ever self-initiated action after 49 other Section 301 proceedings had been initiated over the preceding decade since enactment of Section 301 in the Trade Law of 1974.
  At the conclusion of consultations with Brazil, which ran from February through September 1986, President Reagan found Brazil’s informatics law and practices to violate Section  301 because they were unreasonable and burdened United States exports in the industry.  Consequently, on October 6, 1986, the USTR was instructed to notify GATT that the United States intended to retaliate with trade sanctions.
  However, shortly thereafter, on December 30, 1986, the investigation of the informatics practices and policies was suspended because of promised improvements in Brazil’s acts, policies and practices, including Brazilian President Sarney’s sending of a software protection bill to the Brazilian Congress.
  

The intellectual property and investment issues were still being investigated with an extended six month deadline.  On June 30, 1987, the intellectual property portion of the investigation was suspended because of the pending software law in Brazil which had recently passed the Brazilian House (Chamber of Deputies) and was expected to pass the Brazilian Senate.

The investment and market access portion of the informatics dispute continued largely as a result of the Microsoft case.
  In 1986 Microsoft learned that Brazil had about 500,000 IBM-compatible computers in operation.  Obviously Brazil would be an attractive potential market for software, including in particular, Microsoft’s operating system (MS-DOS), which was the world-wide industry standard and was the operating system for which nearly all IBM-PC compatible software was programmed.  It seemed likely, and proved to be the case, that rampant piracy of Microsoft DOS was occurring.  Investigation proved the truth of the suspicion.  

In November of 1986 Microsoft and five Brazilian companies requested permission from SEI to import the software under license from Microsoft.
  The supervising agency, SEI, reviewed the request to import MS-DOS 3.0 (with provisions in the agreement to license subsequent versions as well) and denied permission on October 6, 1987.  The basis of the decision was that there were functionally equivalent programs made in Brazil by Brazilian companies and under the Informatics Law no product could be imported if there was a “functionally equivalent” product.
  

This SEI decision was met by Microsoft and the Brazilian companies with an appeal to CONIN which could overturn the SEI decision and by the United States government with another threat of retaliation on November 13, 1987, to prohibit importation of Brazilian informatics products.  After months of continued consultations between Brazil and the United States, in January 1988 CONIN upheld the SEI decision for MS-DOS 3.0, 3.1, and 3.2, but ruled that there was no functionally equivalent product to MS-DOS 3.3 and so it could be licensed for importation and manufacture in Brazil.  This can only be described as a compromise intended to show some movement to the United States to take some of the pressure off.  Ultimately, because of this step and other promises on June 17, 1988, the USTR announced that no retaliatory action would be taken.  The investigation was formally terminated on October 6, 1988, three years after it was initiated.

However, the Brazilian market-access problems were far from resolved for software and other informatics equipment with the result that merely one year later, on June 16, 1989, the USTR, acting in response to the Super 301-mandated survey, initiated another 301 action
  against Brazil for its use of lists of prohibited imports and quotas.  After the USTR notified Brazil that it planned to use the GATT dispute settlement process on these issues, Brazil agreed to abolish the prohibited import list and remove quotas on May 14, 1990.  The USTR terminated the investigation on May 21, 1990.  However, the abolition of explicit lists and quotas did not solve the import problem.  For example, Apple Macintosh computers have never been allowed to be imported into Brazil because they are “functionally equivalent” to other PC’s.
  That similarity test was not changed; all that was changed was a formal exclusionary list.
  

Abolition of the prohibited import list and removal of quotas was not enough to obtain full market access.
  The remaining administrative barriers to trade still heavily burdened United States commerce in Brazil.  In addition, enforcement of existing laws was and remains problematic.   Hence, the USTR has moved from mere normative compliance to an examination of the results, to an examination of effectiveness of steps taken, to an examination of practical enforcement and effectiveness.

B.
Intellectual Property Protection and Development:  The View from Inside

For many years building the necessary infrastructure for modernization and development has been the object of attention and capital from governments, from the World Bank, and from other international bodies.  Traditional elements of infrastructure including roads, energy, sewers, water supply, communications, education, and health care have historically and properly received high priority in competition for international loans and grants and for domestic development.   In the immediate past (since the end of the Cold War) and continuing in the present, the establishment of political and legal “infrastructures” have become the paramount focus of United States foreign aid and of countries and intergovernmental and non-governmental efforts worldwide.  The twin targets of this political and legal infrastructure have been (1) building democratic institutions to make the current wave of democratic reforms more permanent and (2) economic and regulatory reform aimed at moving various economic systems toward market economies with sufficiently powerful and flexible economic tools to permit and encourage development.  Included as a sort of tail end of the political and economic reforms is the institutionalization of necessary structures through constitutional and legal reform.  Though the popular focus has been on Eastern Europe and newly independent states of the former Soviet Union, this trend is occurring world-wide.

Until very recently, no one really thought of the protection of intellectual property as either a part of the infrastructure or as a part of the economic and legal system necessary for development.
  Indeed, many developing countries took as an article of faith for many years that weak or non-existent protection of intellectual property would be a means of speeding growth and development through the ability to take technology developed elsewhere to create a domestic industry.  However, in recent years some commentators have started to see the protection of intellectual property as a central part of the infrastructure for development.  One very significant feature of this focus has been the recasting of the thrust of the persuasion emanating from the United States from one of purely trying to protect U.S. intellectual property and U.S. trade advantages to one of portraying protection of intellectual property as a win-win situation under which foreign technology is protected which in turn encourages technology and capital transfer and under which domestic technology is protected which in turn encourages technological development internally.  The protection of intellectual property is probably is a precondition for high tech industries and can even help in many other industries through the protection of trade-secrets and through the boost to developing incentives to protect the fruits of the mind.

One of the leading proponents of this theory is Robert M. Sherwood.  His book, Intellectual Property and Economic Development (Westview Press 1990), is probably the leading work on this topic.  Mr. Sherwood’s primary thesis is that strong, effective protection of intellectual property is a powerful development tool through “its contribution to technical change, knowledge diffusion, human resource expansion, technology financing, business growth and economic development.”

According to Sherwood, protection of intellectual property, particularly protection of trade secrets and patents, contributes to technical change for several reasons.  First, if information will be protected against use by a competitor, the competitive advantage gained by it will encourage people to try to create such information because they will be confident that the money and time spent creating the knowledge will not be able to be exploited by another who has not done the spade work.  Second, unless such information is protected under the law, businesses will act to protect the information in other ways which are less efficient.  For example, in Brazil common forms of protecting information are to limit severely those who know it and to break the information into pieces, none of which in itself is sufficiently powerful to be useful to a competitor who might otherwise hire away the key person.  Thus factories are literally set up to keep workers from understanding anything but one small part of the process.  Synergy is lost along with discovering innovative ways of combining processes or transferring process from one step to another.  Secretiveness becomes a barrier to innovation.
 

Technical change is related closely to knowledge diffusion, business growth, and economic development, other benefits of intellectual property protection.  That is, as with other parts of the infrastructure such as education, the benefits of protection of intellectual property are manifold and interrelated; technical change helps bring about business growth, knowledge diffusion, and economic development, and each in turn supports the other – knowledge diffusion, especially in the case of patent and copyright protection, generates new knowledge.
  And technical change has been fingered as a critical component of development.

Sherwood reviewed a number of surveys, conducted interviews, and did a thorough review of the literature in the field.  A particularly telling story he recounts from his own interviews is as follows:

[A] Mexican scientist turned business executive reported that his firm had located a Brazilian firm which complimented his own firm’s capabilities and that a joint venture had just been arranged.  He said that only after the deal had been agreed upon did the new partners encounter the vexing question of where to locate their contemplated research, recognizing then that the legal environment for research in both countries was sub-optimal.

In the course of his interviews in Mexico and Brazil Sherwood learned that virtually every company reported that it had lost technology to other companies, often by employees moving to competitors.
  In one case a “metals company reported a loss of over 50 percent of its market share” when an employee took valuable information to a competitor.  These losses were without legal recourse both because of no normative protection and because of functionally inadequate remedies and enforcement mechanisms.  These tales were confirmed in a Brazilian survey of 1800 firms in which approximately half of the respondents reported losses of technology or trade secrets and two thirds of that group considered the losses serious or very serious.

The major question after Sherwood’s study appears not to be whether protection of intellectual property affects development and innovation, but, in his words, “Are we looking at an elephant or a mouse?”
  

However, attractive and persuasive as Sherwood’s thesis seems to be, the role of protection in innovation and enterprise development is not free from doubt.
  One can look to any number of examples to find innovation and development in the absence of protection of intellectual property.  Indeed, countries of the Pacific Rim, including Japan for many years, experienced a great deal of growth and development without strong intellectual property normative laws and without adequate remedies and enforcement of the laws they had.  Even the case of Brazil shows that protection of intellectual property is not necessary in at least some fields for some developments.  For example, until the mid to late 1970’s, Brazil had no domestic computer industry.  Then, without effective patent protection, without effective trade secret protection, and without effective software protection, Brazil developed a huge domestic computer market because of a variety of policies designed to keep foreign products out, to allow appropriation of the technologies by Brazilian companies, and to encourage in manifold ways the development of that sector.
  Brazil moved from nowhere to being 6th in informatics production in the world.  The continuing concerns of perpetual dependency are real and must be recognized in any evaluation of a country’s development and industrial policy.

C.
Intellectual Property Protection and Market Access:  The View from Outside

The aim of Section 301 actions is not to benefit the target country; the aim is to develop open and free trade for the benefit of United States nationals.  The idea is to force reductions in barriers to market entry and to force protection of United States property, particularly intellectual property, through domestic intellectual property regimes.  The idea of free trade, the ideas in the GATT, are all premised on non-discriminatory treatment and reduction of artificial barriers to trade so that only natural competitive advantages would exist which would result in appropriate competition and economic efficiency.  This premise may well be faulty.  

Nonetheless, when evaluated against the standard of prying open markets, the Section 301 actions against Brazil have not been successful.  Despite eight years of Section 301 actions or threatened actions, effective market access is still denied, normative intellectual property protection is still inadequate, and enforcement of the normative changes is mostly still ineffective.  Although there has been some success in gaining access in the software markets, in the larger informatics industry there has been very little effective change.

The first Section 301 resulted in the Software Law of 1987, which for software was an improvement over the general copyright act and the Informatics Act of 1984 at least in terms of normative and procedural protections for software.  However, the SEI actions with respect to Microsoft showed the importance of non-normative aspects to market access.  Merely protecting software is not enough.

Recently progress has been made on all fronts.  In the past three years numerous impediments have been dismantled, changes in the law have been made, tariffs have been reduced, and, in general, doing business in Brazil is easier for United States firms than it was.  But, significant tariffs still exist, bureaucracies still wield great power to exclude products and companies, royalty repatriation is limited, and many normative protections are still inadequate.

As an illustration of Sherwood’s thesis, the Software Law has been more successful internally in developing an indigenous software industry than in permitting outside penetration of the market.  Sherwood’s theory seems to be at work - the protection of the intellectual property in software has spurred internal development of the industry.  In addition, more foreign software is also being imported because of the increased level of protection.

The use of Section 301 has not met with unqualified success.  However, it has been useful in a number of ways and has helped focus attention on important issues of free trade.  A Section 301 consultation may be the prod, the stick, to get a country to move in a positive direction both internally and externally.  It may also be used by free trade and internationalists to counter the natural and typical powerful positions of nationalists and protectionists in the target country.
  It can force the hand and allow a politician to state that he was “forced” to make the change.  However, it can also stir a backlash against those who knuckle under to the interference of the bully on the block.
  Which effect will be more pronounced is a fact carefully considered by all sides in initiating or responding to a Section 301 action.

The debate on the value of free trade in all cases and the value of protection of all kinds of intellectual property and the limits to that protection (such as compulsory licensing) has no clear winner.  Consequently, claiming that the ends (free trade and protection of intellectual property to United States satisfaction) justifies the means, Section 301, is problematic at best.
  The limited efficacy in actually opening markets has previously been noted.  However, the mere existence of Section 301 and its use and the focus on the concerns it raises, i.e., unfair practices such as substandard labor conditions, environmental concerns, respect for intellectual property rights, etc., does at least raise the issue worldwide and presumably will result in better solutions as states become more attuned to the issues.

The relationship to multilateral negotiations is troublesome.
  Though the use of Section 301 to bring about structural changes for the benefit not just of United States nationals, but domestic nationals and other foreign nationals as well, the unilateral bludgeoning has a multilateral effect.  The Brazilian changes in its laws affect investors and exporters from everywhere, not just from the United States.  The inclusion of an effective unfair trade practices section in GATT which would be of a Section 301 nature, i.e., the internationalization of Section 301, would remove some of these concerns.
  Also, negotiations through WIPO on the harmonization of intellectual property laws worldwide is probably the superior method; the more similarities among states, the more predictable the results and the easier to do trade.

Conclusion

Using Section 301 to coerce normative compliance with international standards of intellectual property protection with United States conceptions of what constitutes reasonable protections does not accomplish the nominal Section 301 goals of enhancing market access and leveling the playing field for free and fair international trade.  If the United States is to be serious about developing a free and fair trading environment, then it must focus heavily on results and actual practices beyond examination of legal norms.  Enforcement, not just enactment, of the norms must be examined as must a host of other trade barrier devices such as licensing, quotas, set asides, preferences, bureaucratic inefficiencies, arbitrariness and capriciousness, transparency of rules and procedures, and foreign investment curbs.  

However, an evaluation of  the effectiveness and propriety of Section 301 cannot focus solely on the aims of the United States.  In the process of reviewing a country’s laws, due deference must be given to the stage of economic development, the legitimate security and economic goals of a country, and the value of multi-lateral negotiations in balancing all interests and in harmonizing domestic laws around the world.  Section 301 can be an offensive bludgeon or it can be a less offensive, effective prod.  Ultimately, as seen in the case of Brazil, unless the target country buys into the aims of the United States, successes are going to be hard to achieve and often illusory.  After eight years Brazil is still rampant with software piracy, is still using set asides, is still not an open market in the informatics area.  However, the free trade/open market adherents in Brazil have begun to exercise more power.  Their voice, supported by the United States, has brought change and will continue to do so.  But these structural changes will not happen quickly on a scale of months or even years.  Long range vision and long range goals are what is needed. 

Though the United States aims are not being met, some of Brazil’s initial goals to develop an informatics industry through import substitution and set asides were met by its exclusionary trade policies.  Negative consequences of its policies include more expensive informatics products, technology which lags significantly behind world norms of available products (which in turn makes Brazilian products non-exportable to other markets).  However, there is a sense that without a loosening of restrictions and without the ability to legally acquire technology, Brazil will stay technologically behind the current technology leaders and will never develop world-competitive products.  Thus the time may be ripe for effective prodding with Section 301.

Ultimately, the success of any program depends upon practical support of it.  If Brazil adopts free market concepts and structures, truly institutionalizes and enforces free trade, and protects intellectual property, then real change may occur internally and internationally.  Perhaps Mr. Sherwood’s most important contribution will be in starting in motion a theoretical and practical argument which, if believed and followed, may result in effective change.
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� Id. 


� See below at the text starting at footnote 185 for a more thorough discussion of the prosecution of the action.


� The Software Law, Law No. 7.646 of December 18, 1987 (hereinafter “Software Law”).  English translations of the law may be found in Rosenn, Appendix XI, and as an appendix to Brazil’s Informatics Bargaining Chip:  Playing the Third-World Card, 19 U. Miami Inter-Am. L. Rev. 413, 458-468 (1988). 


� Software Law Title II.


� Id. Title III. Enrollment, Title V Commercialization, and parts of Title VI. General Provisions.


� Id. art. 26 (owner is liable to the user “for the adequacy of its technical quality.”


� Id. art. 15.


� Id. arts. 8,,28, 29, 


� Id. Title III.


� Id. art. 31.


� Copyright Law of 1973, Law No. 5.988 of December 14, 1973.


� Software Law art. 3, §2.


� Id. art. 3.


� Copyright Law of 1973, Law No. 5.988 of December 14, 1973.


� Software Law art. 3, §1.


� Id. art. 8.


� Id. art. 4; Rosenn, p. 131, n 51.


� Software Law art. 5.


� Id. art. 7,¶1.


� Id. art. 7,¶2.


� Id. art. 7,¶3.


� Id. art. 7, ¶4.


� Id. art. 39.


� Id. art. 39, §3; Art. 38, Sole Paragraph.


� Georges Charles Fischer, speech presented at the Computer Law Association Annual Computer Law Update, April 22, 1993, Washington, D.C. 


� Software Law art. 39, §4.


� Id. arts. 40 & 41.


� Id. art. 8, §2.


� Id. art. 10 (Rosenn translation, except bracketed material in (a)III is from the version appended to Brazil’s Informatics Bargaining Chip:  Playing the Third-World Card, 19 U. Miami Inter-Am. L. Rev. 413, 458-468 (1988).)


� See below for a more complete discussion of this action.


� Software Law art. 28.


� Id. art. 8.


� This potential problem is being resolved by changing the definition of national company in the Informatics Law to be consistent, though not congruent with the Constitution.


� Id. art. 31.


� Id. art. 27, Sole Paragraph.


� Many of these restrictions and burdens have been identified and discussed by others including Keith S. Rosenn, Foreign Investment in Brazil 79, n. 13 (Westview 1991); Michael S. Mensik and A. John Radsan, Copyright Protection and the Marketing of Software in Brazil:  The New Legal Framework, 24 Int’l Law. 153 (1990); Mary S. White, Navigating Uncharted Waters:  The Opening of Brazil’s Software Market to Foreign Enterprise, 9 Computer/L. J. 527 (1989); John J. Gallagher, The United States-Brazilian Informatics Dispute, 23 Int’l Law. 505 (1989).


� As of May 1993.


� Kantor Singles Out Brazil, India, Thailand for Special 301 Designation, 10 Int’l Trade Rep. (BNA) 726 (May 5, 1993); USTR 1993 Special 301 Fact Sheet,  10 Int’l Trade Rep. (BNA ) 761 (May 5, 1993).  Brazil has said it would file an action at the GATT challenging the use of Special 301.  Brazil to Seek GATT Action on Special 301 Designation, Patent Law Work Continues, 10 Int’l Trade Rep. (BNA )727 (May 5, 1993).


� See discussion below at     . See also J. Arnold Aguilar, Note, Proprietary Protection of Computer Software in the United States and Brazil, 19 Texas Int’l L.J. 643, 664 (1984).


� In São Paulo 24 recent search and seizure actions under the Software Law have resulted in favorable settlements.  Georges Charles Fischer, remarks to the Computer Law Association’s annual Computer Law Update, 4/22/93, Washington, D.C.


� USTR No. 301-49 (1985).


� USTR No. 301-73 (1989)


� There was another action brought on petition from the pharmaceuticals industry on June 11, 1987, USTR No. 301-61, which was terminated on June 27, 1990, when Brazil undertook to reduce duties and change it patent laws.  The Brazilian patent law still (as of July 1993) has not been changed to allow patenting of biotechnology inventions and pharmaceuticals and of pharmaceutical manufacturing processes.


� 10 Int’l Trade Rep. (BNA) 761 (May 5, 1993). 


� 50 Fed. Reg. 37,608 (1985)


� I.M. Destler, American Trade Politics, Appendix D:  Section 301 Investigations, 1975-1990 (2d ed. 1992).  This marked the beginning of a series of USTR-initiated actions which came about as a result of an “intensive internal review.”  Id. at 126.


� 51 Fed. Reg. 35,993 (1986).


� 52 Fed. Reg. 1619 (1987).


� 52 Fed. Reg. 24,971 (1987).  Mary S. White, Navigating Uncharted Waters:  The Opening of Brazil’s Software Market to Foreign Enterprise, 9 Computer/L. J. 527, 538 (1989).


� This summary is based primarily on Mary S. White, Navigating Uncharted Waters:  The Opening of Brazil’s Software Market to Foreign Enterprise, 9 Computer/L. J. 527, 539-542 (1989).  Ms. White based some of her basic information on remarks by G. Neves at a CLE seminar in Miami, id. at 539 n.57, and on the CONIN opinion issued after appeal from the SEI decision refusing importation of MS-DOS, id. at 539 n. 61.


� Id. at 539.


� Id. at 540; Informatics Law of 1984, Law No. 7.232 of October 29, 1984; Normative Act 22.


� USTR No. 301-73 (1989).


� The Apple case is another interesting one in which eventually a Brazilian company started to make and export Macintosh clones without any license from Apple for the protectible maskworks and other protected proprietary information.


� Of course Intel-based IBM-PC compatibles can not be imported because the same item is manufactured in Brazil.


� However, the software market was opened considerably with literally thousands of programs being imported with the approval of SEI after the Microsoft DOS decision by CONIN. Mary S. White, Navigating Uncharted Waters:  The Opening of Brazil’s Software Market to Foreign Enterprise, 9 Computer/L. J. 527, 542 (1989).  My own conversations with Georges Fischer and others confirms this impression.


� Shapiro Tells Panel Administration Will Give ‘Special 301’ Fresh Direction, 10 Int’l Trade Rep. (BNA) 648, 649 (April 21, 1993).


�  Some studies focused on innovation as measured solely by patent applications and the importance of innovation to development.  But the importance of effective legal protection for the innovations was not studied.


� Robert M. Sherwood, Intellectual Property and Economic Development 191 (1990) (hereinafter “Sherwood”).


� Id. at 117-119.


� Id. at 193.


� Science and Technology:  Lessons for Development Policy, Part V, (Robert E. Evenson and Gustav Ranis, eds. 1990); Lessons in Development:  A Comparative Study of Asia and Latin America, (Seiji Naya, Miguel Urrutia, Shelley Mark, & Alfredo Fuentes, eds. 1989)


� Sherwood at 111.


� Id.


� Id. at 115, citing the October 1989 survey by CEBRAE (Brazilian Action Center for Small and Medium-Sized Companies).


� Sherwood at 153.


� Indeed, one study seems to indicate that being skilled pirates is an effective means of development.  Robert E. Evenson, Intellectual Property Rights, R&D, Inventions, Technology Purchase, and Piracy in Economic Development:  An International Comparative Study, Science and Technology:  Lessons for Development Policy 325, 352 (Robert E. Evenson and Gustav Ranis, eds. 1990).  The explosive growth of Taiwan, China, and Thailand which do not have effective protection of  intellectual property rights are examples contrary to Sherwood’s thesis.  Obviously other social, cultural, and economic forces are major influences in development.


� Werner Baer, The Brazilian Economy:  Growth and Development chs. 5 & 7 (1989); Angus Maddison & Associates, The Political Economy of Poverty, Equity, and Growth:  Brazil and Mexico 31-37 and ch. 3 (1992)


� This point was made by Ricardo Barretto Ferreira da Silva in my conversation with him on April 22, 1993 in Washington, D.C.


� Arguably this is the response generated by the Section 301 action aimed at pharmaceuticals which response has just doomed the attempt to amend the Brazilian patent law.


� See Alan O. Sykes, Constructive Unilateral Threats in International Commercial Relations:  The Limited Case for Section 301, 23 Law & Pol’y Int’l Bus. 263 (1992);  Aggressive Unilateralism:  America’s 301 Trade Policy and the World Trading System (Jagdish Bhagwati & Hugh Patrick, eds., 1990); Laura D’Andrea Tyson, Who’s Bashing Whom?:  Trade Conflict in High Technology Industries (1992);I.M. Destler, American Trade Politics 242-246 (2d ed. 1992).


� See generally Symposium: Trade-Related Aspects of Intellectual Property, 22 Vand. J. Transnat’l L. Nos. 2 & 4 (1989).


� Judith H. Bello & Alan F. Holmer, GATT Dispute Settlement Agreement:  Internationalization or Elimination of Section 301, 28 Int’l Law. 795 (1992); see N. David Palmeter, Section 301:  The Privatization of Retaliation, 3 Transnat’l Law. 101 (1990).
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