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I. Introduction
This article examines the problem of balancing several core interests: society's interest in eliminating unfair employment discrimination including discrimination on the basis of religion; an employee's interest in seeking, obtaining, and holding employment free from unfair discrimination; and an employer's interest in the employer's free exercise of religion, including using religious criteria for employment decisions.  Also implicated are issues concerning both public and private tolerance of religion, issues concerning the relationship of the state to the individual in religious freedom, and employee interests in associating with employees with similar religious mind-sets.  I suggest that most issues of this sort be resolved through a practical approach not dissimilar to that advanced for disability-related employment disputes under the Americans with Disabilities Act.
 For those issues which cannot be resolved through such pragmatic means, the law and courts must get involved.  As I explain at some length below, I propose that even in formal legal fora such problems should not be decided by relatively rigid application of formulaic rules.  Instead, they should be decided through carefully nuanced consideration of the seemingly imprecise principle of accommodation tempered by and informed by the principles and ideals of tolerance, equality, neutrality, and inclusion.

The role of religion in modern political and social development has taken many forms.  Fundamentalist religious movements have gained prominence in many predominantly Islamic countries, and in the case of Iran, have led to a repressive theocracy.  Religious strife has torn apart Lebanon, has repeatedly flared in India, has created destructive, sectarian strife in Sri Lanka, and has plagued Northern Ireland for centuries.  Israel has significant regional problems largely, though not solely, because Israel is a Jewish state in an Islamic region.

The United States is no stranger to religion as a social and political force.
 Many of the early European colonizers crossed the Atlantic driven largely by religious motives.
 Most of the colonies established state religions.
  Others, such as Maryland, which still uses the motto "The Free State," supported religious freedom, although they too had many oppressive laws.
 

After independence and during the process of ratification of the Constitution, the failure of the Constitution to address the role of the state in religion was one of the key concerns of the state ratifying conventions.
 Ultimately, the Bill of Rights was adopted and the prohibition of governmental establishment of religion and the protection from infringement on the free exercise of religion were enshrined in the First Amendment.
 

In modern times religion continues to affect our political lives.  As recently as 1960 many political pundits were concerned about whether the United States could or should have a Catholic as President.
  Even in 1991 the issue of Clarence Thomas's ability to judge the abortion issue free from domination by the Pope was raised after his nomination to the United States Supreme Court.
 Religious leaders have figured prominently in the civil rights movement.  For example, Martin Luther King, Jr. was a Christian minister.  The Black Muslim movement, with its conversion of many African- Americans to Islam and the creation of a new sect of Islam, The Nation of Islam, continues in both guises as a religious, social, psychological, and in many instances, a political force.
  Some evangelical Christians have created right-wing organizations such as the Moral Majority and the Concerned Women of America with overtly political agendas.
  Evangelical Christians have sponsored a candidate for the Republican Party nomination for President.
 
Religious beliefs continue to inform our positions on many of the most difficult issues of the day.  Although most of the social and political issues surrounding religion, as well as most of the reported religion cases, involve either the very public spheres of education
 and governmental involvement in the promotion of religion,
 or deep moral and ethical issues such as abortion
  and the right to die,
 a number of cases and a variety of issues have surfaced in that most amoral (and all too frequently immoral) realm--the marketplace.

The importance and inseparability of religious and ethical values in the pursuit of a livelihood are not just positions of people on the fringe; not only the Amish and certain others of conscience believe in finding an ethical way to make a living.
  Living well by doing good is the goal of many.
  The scandals on Wall Street
 and in the savings and loan institutions graphically display the results of separate weekday dog-eat- dog, marketplace amorality and Sunday morning charity-for-all.
 

Significant problems with legal, political, and practical dimensions arise when employers self-consciously carry not only their mores and morality to their workplaces, but also bring their religious beliefs and practices. Frequently, the explicit goal of such employers is to create a business environment infused with the employers' own religious beliefs and practices. To an outsider the stamping of the corporate culture with the imprint of religious beliefs and practices appears unnecessary and irrelevant to the "business of business"--the pursuit of commercial gain.
  To an employee the work environment can appear unnecessarily uncomfortable or even hostile.

The following questions help focus the problem: Is a belief in god or a particular set of religious beliefs a legitimate prerequisite for commercial employment?  Or more broadly considered: Can or should society decree that secular, commercial job performance cannot be measured by spiritual criteria? Or add working society's interest into the mix: Does society have a legitimate interest in furthering non-discrimination on behalf of employees to limit private citizens from organizing workplaces in accordance with religious norms?
 

The problem arises most acutely when an employer makes employment decisions based upon the compatibility of the employee's religious beliefs with those of the employer.
  Such actions may well run afoul of the Civil Rights Act of 1964
 as well as many state and municipal human rights laws.
  The problem arises in a more subtle form where there are no overt or well-defined acts of discrimination, but where the employee feels so uncomfortable in the religiously-infused work environment that he or she claims that the work environment itself is discriminatory.
  (In this latter instance the claim may resemble co-employee sexual or racial hostile environment cases.)
 The question is:  Should the First Amendment's right to free exercise of religion shield employers from discrimination claims based on a difference of religious conviction between employer and employee?

The issue is complicated by the factthat both the employer and the employee have the right to exercise their religious beliefs and that one or the other must either give way completely or one or the other or both must give way partially through accommodation.
 The variability of employees further complicates the analysis.  For example, an employee who desires a religion-infused workplace would not be able to find one if there were no religiously-organized workplaces.  Further complicating matters are the dual interests of the community and the state in things religious and things commercial.  That is, there are other interests involved in addition to those of the employer and employee--the interests of the community as expressed through the acts of the state.

More abstractly, these interests can be grouped as those of the individual  (employer or employee) and those of society (community and state).  From this perspective, this article is in part an elaboration of the premise that the claim for social harmony and the claim for individual privacy and independence are in a necessary dialectical tension, with neither being primary nor superior to the other and with neither being sufficient alone to develop principled, consistent jurisprudence of First Amendment religious freedom.
  The employer and employee are essentially making individual claims which are both at loggerheads with each other and are, taken together, potentially in conflict with the community's interest in social harmony.  Taken to an extreme, where a single person can nullify the effect, as to that individual, of general society-building actions, the primacy of that individual's claim results in a unit veto.  Taken to the other extreme, primacy of the community's or state's claim results in tyranny by the majority.  Thus, the employer could effectively veto the effect of the state's antidiscrimination laws by simply asserting a right to be exempted from their reach.  Or the employee could be a tool of the majority by enforcing a claim for special treatment under the antidiscrimination laws in a way that would not respect the legitimate interests of the employer.  These assertions of individual rights could exacerbate declining social harmony.  Hence we see the dialectical tension between the individual-rights-based approach and the social-harmony approach.

This dialectical tension can be resolved by applying foundational principles of respect for equality and human dignity.
  If we treat each other with equal respect and if we recognize each person's claim to human dignity, then we are bound to act in a way which legitimates both the individual interest as well the group interest in social harmony.  Respecting equality and respecting the inherent human dignity of each person perforce leads to social harmony through tolerance rather than through hegemony.  That is, one can have a shallow, enforced social harmony through hegemony (for example, Yugoslavia under Marshall Tito), but such harmony is frail because it is shallow.  Harmony built on tolerance is stronger and more resilient.  One cannot claim that the United States has always been--or even that it has ever been--a model of tolerance; certainly one cannot claim that it is a repository of social harmony, narrowly conceived.  But through all of the struggles and missteps and disharmony, there is a general sense of social cohesion and a willingness to return to the principles of equality and tolerance of differences.

In this article the foundational principles of respect for the equality and dignity of each person are given practical voice by analyzing the tough problems of religious employment discrimination through discourse framed
 or given shape by the principles of tolerance, inclusion, neutrality, equality, and, most importantly, accommodation.  This article adopts neither the extreme approach of complete governmental detachment from regulating things religious nor the approach of active government advocacy of either religiousness or non-religiousness.
  Instead, this article advocates an approach under which governmental action is characterized by tolerance, inclusion, and neutrality and under which governmental action in the form of law seeks to further tolerance, inclusion, and equality in society, primarily through laws based on and interpreted in accordance with the five principles enumerated above, with particular emphasis on accommodation.

Accommodation is particularly relevant to religious employment discrimination because such discrimination is fundamentally different from other types of employment discrimination, such as racial and sexual employment discrimination.  One difference arises from the importance of the interests sought to be protected.  The employer's desire to conduct its business as it sees fit is not of the same magnitude as either the employee's right to be free from race-based or sex-based discrimination or as society's interest in social justice.  The balance in such cases is easy to strike in favor of the employee because there is no constitutional right or human right which extends to the extent of denying another's humanity on the basis of sex or race.
  That is, there is no right which permits or even requires discrimination on those bases which would countervail the employee's non-discrimination right.
 However, the balance is less easy to strike where the conflict is between the exercise of religious beliefs by the employer on the one hand and by an employee on the other.  The religious freedom interests of the employer and the employee are both of the first magnitude.  In such situations, either the employer or the employee or both will have their religious beliefs offended or religious practices restricted.

A second, deeper difference arises from the nature of religious discrimination as distinct from status-based discrimination.  Religious discrimination is often based upon a difference of belief, unlike discrimination based on race, sex, color, national origin, age, and disability, which are based not on beliefs, but on attributes dependent upon one's birthright.  Discrimination based on belief is different from that based upon birthright because beliefs and concepts are a matter of choice.  A person cannot convert to being of Native American or African American or European American origin nor to the opposite sex.  But a person can choose to convert to Christianity, Buddhism, or Islam merely by a genuine declaration of intent.

Our society places freedom of thought and expression as protected interests of the highest order.  Society is to be ordered and truth is to be ascertained through the tugs and shoves of thoughts in the marketplace of ideas.
 Rational and even irrational discourse is encouraged.  People are taught to think for themselves, to accept little as true merely because someone says it is true.  When a society encourages vigorous religious, philosophical, and political discourse, prohibiting people from making decisions based on belief, regardless of the source of that belief, unavoidably creates intellectual dissonance.  Consequently, an employer who wants to act on his or her moral and religious convictions, but is prevented from doing so, has a complaint of some legitimacy.  If we as a society encourage diversity, encourage inclusion, encourage independent thought and evaluation of ideas, and even reward experimentation in various approaches to commerce, then placing limits on those aspects of life in which ideas play a formative role creates a conflict of priorities.

Discrimination based on differences in ideas seems contrary to some fundamental aspect of our society.  Indeed, notions of equality and of according every person equal dignity seem to be offended by such discrimination.  But those same notions also seem offended by restrictions on a person's actions when those actions are driven by conscience.  Consequently, employers who do not separate their religious beliefs and actions from their employment practices challenge the underlying policies of the Civil Rights Act.  For them the Act's shield against religious-based discrimination becomes a sword of discrimination cutting down the employers' rights (and those of like-minded employees) to free exercise to make room for the employee's rights.
 
The main purpose of this article is to develop an approach which treats seriously the religious claims of an employer who engages in what would normally be considered a secular commercial enterprise, but who claims that he or she is required by his or her religious beliefs to operate  the business in accordance with those religious convictions.
 [To explore this issue fully, this article has been structured as follows:  First, a fairly complete background section covers the basics of Title VII law and summarizes the jurisprudence of the First Amendment's religion clauses.  Then in the subsequent sections the proffered solution of accommodation is developed and explained, and finally tested.  The article concludes with general observations about the topic and the broader issues of freedom of religion.

The core of the proposed approach is that cases should be decided less through application of rigid rules in a mechanistic, syllogistic fashion and more on the basis of discourse framed by direct consideration of the seemingly imprecise principle of accommodation tempered by and informed by the principles and ideals of tolerance, equality, neutrality, and inclusion.
  This approach is a three-legged stool.  One leg is the idea that the way we think about a subject, the way we corral its boundaries, the way we frame the discourse about it, affects the result.  My extension of this idea is to adopt an approach which explicitly recognizes this theory and to use it in deciding what factors to use to frame the discourse.  The second leg is Dworkin's rule/principle dichotomy.  I argue below that rules do not work in this area, or at least not for the particular problem I am examining, and that using principles will produce better results.  The third supporting leg is provided by fundamental legal and extra-legal values of equality, tolerance, community, and respect for human dignity.
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� See William L. Miller, The First Liberty:  Religion and the American Republic (1986).


� For example, Virginia was Anglican and, except for Rhode Island, the Congregational Church was the state church throughout Puritan New England. See, Laura Underkuffler-Freund, The Separation of the Religious and the Secular:  A Foundational Challenge to First Amendment Theory, 36 Wm. & Mary L. Rev. 837, 879-91 (1995).  See generally, Forrest McDonald, Novus Ordo Seclorum:  The Intellectual Origins of the Constitution 42-45 (1985); Leo Pfeffer, Church, State, and Freedom (1967).


� See, e.g., Underkuffler-Freund, supra n. 4, at 885-86 (discussing one Maryland statute that imposed the death penalty on anyone who, inter alia, engaged in blasphemy or denied the existence of Jesus Christ); see also Kenneth Lasson, Free Exercise in the Free State: Maryland's Role in the Development of First Amendment Jurisprudence, 18 U. Balt. L. Rev. 81, 82 (1988) (describing religious discrimination in Maryland, including penalties for blasphemy).
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� See Steven D. Smith, Free Exercise Doctrine and the Discourse of Disrespect, 65 U. Colo. L. Rev. 519, 526 (1994) [hereinafter Smith, Free Exercise Doctrine] (discussing the framing of analysis through the words and approaches chosen to discuss a problem).
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� Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting).
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